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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable, statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—OCTOBER 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


Happy VALLEY Farms. AMA Docket No. F&V 917-1. 
Denial of application for interim relief 

Moser FarMs Dairy, INc. AMADocketNo.M1-7. Order 
denying application for interim relief 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 
Docket No. 68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No.9. Order staying imposition of sanctions 
*Kinc Meat ComPANy. FSQS Docket No. 4. Decision and 


LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 
14. Decision and Order 
Stay Order 

MIRMAN BROTHERS, INC. 
and Order 
Order — Consent by the parties after appeal 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., 
CHARLES D. OLSEN. I & G Docket No. 60; In re Na- 
TIONAL MEAT PACKERS, INC. and C & M Megat PACKING 
CoRP. FMIA Docket No. 26; Jn re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MONLEON. FSQS Docket No.7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

REBHAN R&W MEAT COMPANY. 


STEVENS Foops, INC., STEVEN L. AARON and DANIEL REID, 
JR. FSQSDocketNo.10. Decision and Order 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


* FLANDERS, DR. BENNETTL. VADocketNo.14. Consent ............... 1515 
HRYCHIW, DR. WAYNE. VA Docket No. 6. Dismissal 
McCreary, Dr. KARON G. VA Docket No. 12. Consent 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ALEXANDER, RUDOLF. AWA Docket No. 150. Default 

ALLEN, WARREN. AWA Docket No. 156. Consent 

ANESI, JOETTA L. AWA Docket No. 161. Consent 

BARKER, NAT M. and LOUISE E. BARKER, d/b/a BROKEN PINE RaAB- 
BITRY. AWA Docket No.159. Consent 

BOHL, MR. Tim J. AWA Docket No. 140. Consent 

CARROLL UNIVERSITY, JOHN. AWA Docket No. 166. 
sent 

DAVENPORT, JOHN D.T. and WILLIAM I. SWAIN, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 

ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default . 

FEE, Mrs. BERNICE. AWA Docket No. 132. 

GALLOP, VAUGHN. AWADocketNo.155. Order Vacating 
Default Decision and Remanding Proceedings 
Settlement Agreement Consent Decision and Order 

JACKSON, VERA. AWA Docket No. 163. Consent 

JANSSEN, SHIRLEY. AWA Docket No. 149. Consent 

LISLE, SONDRA. AWA Docket No. 154. 

LOWER, MARY JEAN, d/b/a WOODWIND KENNELS. AWA Dock- 
et No. 107. Dismissal 

MAURREY BIOLOGICAL COMPANY, INC. AWA Docket No. 147. 
Consent 

*McBrype, Ms. LorralINE d/b/a CiRcLE R. KENNELS. AWA 

Docket No. 151. 

Morse, ARTHUR C. AWA Docket No. 160. Decision and 
Order 

Opitz, HARVEY and SUSAN OPITZ. AWA Docket No. 
168. Consent 

PAMPERED PETS, INC. AWA Docket No. 103. 

RAU, CHARLES L. and THE BLACK LaGoon, INC. AWA Docket 
No. 141. Default 

Von UHL, JULIUS. AWA Docket No. 133. Consent 

WALKER, EVELYN L. AWA Docket No. 137. Consent 

WEILAND, PAUL. AWA Docket No. 148. Consent 

WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN. 
NELS. AWA Docket No. 157. Default 

Woopy, ORVILLE and ANNA. AWA Docket No. 153. 


EGG RESEARCH AND CONSUMER INFORMATION ACT 
AGRICULTURE DECISIONS 
REYNOLDS, HUGH, d/b/a REYNOLDS FARMS. ERCIA Docket No. 


2. Ruling on certified issue 
Decision and order — Default 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


CASTLEBERRY’S Foop Co. FMIA Docket No. 36. 


DAVENPORT PACKING Co., INC. FMIA Docket No. 48. _—Stip- 
ulation and Order on the record at oral hearing 
Modification of Order 

FAMOUS BRANDS, LTD. FMIA Docket No. 49. Consent 

FULTON MEAT MARKET. FMIA Docket No. 46. Consent 

MLOTOK BEEF COMPANY, INC., and GERALD Davip. FSQS 
Docket No. 16. 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I & G Docket No. 60; Jn re Na- 
TIONAL MEAT PACKERS, INC. and C & M MEAT PACKING 
Corp. FMIA Docket No. 26; Jn re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MONLEON. FSQSDocketNo.7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding case to 
Administrative Law Judge 

PoRTION KING, INC. FMIA Docket No.47. Default 

RIcH, Louis, Foops. FMIA Docket No. 45. Dismissal 

STEVENS Foops, INc., STEVEN L. AARON and DANIEL REID, 


JR. FSQSDocketNo.10. Decision and Order 
TOSCONY PROVISION COMPANY. FMIA Docket No. 40. 
Decision and Order 
Stay Order — pending judicial review 
WYSZYNKSI PROVISION COMPANY. FMIA Docket No. 41. 
Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


LANDRUM, DAvip and DoroTHYy HALSEY v. JOHN BLOCK, Secre- 
tary of Agriculture, United States Department of Agricul- 
ture. (USDA HPA Docket No. 148) Denial of Motion 
for Preliminary Injunction 

WALL, RICHARD v. DEPARTMENT OF AGRICULTURE. (USDA 
HPA Docket No. 87) Affirms Secretary’s decision 


DISCIPLINARY DECISIONS: 


BEECH, S.W., CHESTER B. MARBRY and ‘THOMAS E. 
WRIGHT. HPA Docket No. 108; and Ray GILMER. 
HPA Docket No. 116. Consent — Dismissed as to Ray 
Gilmer 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & Ray 
GmLMER. HPA Docket No.103. Consent — Dismissed 
as to Ray Gilmer 

BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 
173. | Consent as to George Blades 

BREEDLOVE, ED. HPA Docket No. 167. 

BURTON, THOMAS JR. and LEROY FRANKS. HPA Docket No. 
154. Consehtas Gb TOMES BUPION LIF <6 60-5 ose ech s ale at'a.0.0 40006 2% 

*Order Vacating Notice Of Effective Date And Permitting 
Late Appeal 
*CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TAL- 
BOT. HPA Docket No. 102. Consent as to Merrill Rei- 
chart and F. M. Talbot 

CHRISTMAS, JOE. HPA Docket No. 98. 

CHRISTMAS, JOE and JOE FLEMING. HPA Docket No. 
144, Consent as to Joe Christmas 

CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 
Consent as to Sandy Goss 

CROWDER, DUDE. HPA Docket No. 75; BILLy HALE. 

Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 

Order Denying Petition to Modify Order as to Dude 


Dick, RoDNEY W. and EARNEST P. Knipp. HPA Docket No. 
219; “ACGHBERG GH CO AINEREE IRINOD 6. 505.66, 5 2a. si8hn 0 is os Meri ee ach sneureces 543 
FLEMING, PREACH. HPA Docket No. 76. Dismissal 
* FLEMING, PREACH. HPA Docket No. 152. Decision and Or- 


HAMILTON, VERNON L. HPA Docket No. 182. 

HOLLOWAY, JIMMY. HPA Docket No. 109. Consent 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY ED. 
WARDS and CARL EDWARDS, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
IA PCD 5h rN ctr IN fy eeeey heute Oe RPG enc ESOS BET Cl orca SPR 

JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No.99. Withdrawal of Complaint 

JOHNSON, RALPH. HPA Docket No. 143. 

LEE, JIMMY and JIM REESE. HPA Docket No. 134. 
sent as todJimmy Lee 
Decision and Order as to Jim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
111. Stay Order 


a Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


MoTEs, MACK. HPA Docket No. 164. Dismissal 

MARTIN, JOE. HPA Docket No. 127. Dismissal 

Murpnuy, L. M. HPA Docket No. 170. Consent 

MYERS, KENNETH. HPA Docket No. 146. Consent 

*PEELS, JOHN, DON MILLIGAN and Joz HENDRICKS. | HPA Dock- 

et No. 161. Consent as to John Peels 

PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. Consent as to Floyd M. Perkins 
Consent as to Mike Oppenheimer 

ROWLAND, DALE. HPA Docket No. 178. 

SHADE, EARLE and JIM MESSENGER. HPA Docket No. 
110. Consent as to John Messenger 

SMITH, DaAvID. HPA Docket No. 145. Consent 

*TomIN, WILLIAM A. and GRACE A. ARNOLD. HPA Docket No. 

157. 

VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Srsand doe Varn Clayton. dP. conc cece esa cunbwosene 
Consent as to Dale Barnes 

WHEELON, LARRY. HPA Docket No. 128. Consent 

WOOSLEY, JOEL and MERRILL STUART. HPA Docket No. 
181. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 

YouNG,RONAL. HPA Docket No. 141. 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE,ETAL. (USDAP&S Docket No.5712)  Sec- 
retary’s decision affirmed 

COLLIER, SIDNEY D. and Louis PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDAP&S Docket No.5892)  Secretary’s de- 
cision reversed 

CoroNnA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) _—Secre- 
tary’s decision affirmed 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Court Decisions—Cont. 


DEJONG PACKING COMPANY, and MT. VERNON MEAT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy. 
GRADE Foop PrRoDUCTS CORPORATION uv. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P &S Docket No. 
5087) Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
INc. v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
(USDA P & S Docket No. 5371) — Secretary’s decision af- 
firmed 

PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA- 
TION v. EzRA MARTIN COMPANY ET AL. Memorandum and 


UNITED STATES OF AMERICA v. PALMER G. HULINGS. (USDA 
P&S Docket No.5136) Secretary’s decision affirmed . 

Utica PACKING COMPANY, a Michigan Corporation and DAVID 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DoNALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER- 
IcA. (USDAP&S Docket No. 5455) Secretary’s deci- 
sion affirmed 


DISCIPLINARY DECISIONS: 


ALLEN, DEE d/b/a ALLEN CATTLE Co. P & S Docket No. 
5798. Consent 

AMERICAN BEEF Co. P&S Docket No. 5883. Consent 

AMHERST COUNTY LIVESTOCK MARKET, INC. ROBERT B. HOWELL, 
LoumsE B. HOWELL. P&S Docket No. 5824. Supple- 
mental Order, suspension terminated 

ANDERSON, JACK and HAGAN STOCKYARD, INC. P&S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 

of consent order 

Supplemental Order, suspension terminated 

BLUEGRASS PACKING Co. P&S Docket No. 5881. Default 

BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FarMS. P & S Docket No. 5763. 
Decision with respect to Bradley Livestock Auction, Inc. ............40. 557 
Supplemental Order, suspension terminated 

Braby, RICHARD. P & S Docket No. 5829. Default 
Supplemental Order, suspension terminated 

BRENNAN MEAT COMPANY, a corporation; and HARRY SAMUELS, 
anindividual. P&S Docket No.5849. Consent 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


BROWER, NEFF, LIVESTOCK, INC. P & S Docket No. 5861. 
Consent 
Supplemental Order, suspension modified 

Brown, BLLY A. P&S Docket No. 5828. 

BROWN, LARRY J. P&S Docket No. 5903. 

* BUCHANAN, STANLEY. P&S Docket No. 5859. 

BUTCHER, WILLIAM. P&S Docket No. 5738. 

C & C Livestock AND PACKERS, INC. P & S Docket No. 
5878. Consent 

C & T Meats, INC. a corporation, and Ross ConrtI!, an individ- 
ual. P &S Docket No. 5929. Consent 

CAUGHMAN, FRANKIE W., JR. P &S Docket No. 5824. 


CHLOUBER, NICK. P &S Docket No. 5797. 
CLINGAN, FRANKLIN MILLARD. P&S Docket No. 5820. 


CONSUMER Foops Co., d/b/a CONSUMER CATTLE COMPANY. 
P & S Docket No. 5866. Consent 
Cook, JOHN, d/b/a JOHN Cook CATTLE and ATHENS CUSTOM 
KILL. P &S Docket No. 5869. Consent 
DAWSON, BERNARD L. P &S Docket No. 5879. Consent 
Deats & Deats CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK Com- 
MISSION Co. P &S Docket No. 5843. Consent 
DetrRoIr VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 
Dump!I, RoGeR A. and GERD U. SIEVERS. P & S Docket No. 
5925. Consent as to Gerd U. Sievers 
*Consent as to Roger A. Dumdi 
DUNNEGAN, DONALD L. P &S Docket No. 5825. Consent . 
DUQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921.  Con- 
sent as to DuQuoin Packing Company, Decatur Packing Di- 
vision 
EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 
a corporation d/b/a EDWARDS BROS. PACKING COMPANY. 
P &S Docket No. 5847. Default 
EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 
FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P&S Docket No. 5736. Con- 
sent as to Winston R. Rawls 
FANNING, MOURIS. P &S Docket No. 5807. 
FIEDER PACKING COMPANY, INC. P & S Docket No. 5873. 
Consent 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 

Frio LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III and WILLIAM ALLEN TAYLOR, JR. P&S Docket No. 
5618. Consent as to Frosty Land Foods International 
Inc. and Lorenz Neuhoff, III 

GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 
Supplemental Order, suspension terminated 

*GILBERT, FRANKLIN BERGUSON. P&S __ Docket No. 5727. 
Consent 

GOULD, LAVERNE A. P &S Docket No. 5895. 

GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE WER- 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
Auction, Inc 
Consent as to Don and Arlyne Werner 
Consent as to Richard A. Galusha 

*Default as to Roger Obermeier 

GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P &S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 

*H & P Export, INC. a corporation, COUNTRY SMOKED MEATS, 
INC., a corporation WILLIAM (DON) CONTRIS, and BILLY 
STEVEN (STEVE) HUFFORD, individuals. P & S Docket No. 
5918. Consent as to William (Don) Contris and Billy 
Steven (Steve) Hufford 

H. & R. MEAT Company, INC., a corporation and ALLAN H. AP. 
PLESTEIN, an _ individual. P & S Docket No. 5905. 
Consent 

HAMATA, ED. P &S Docket No. 5816. Consent 

HENIFIN , CALVIN, d/b/a HENIFIN LIVESTOCK. P &S Docket No. 
5776. Supplemental Order, suspension terminated 

HILL, DENNIS G. P & S Docket No. 5804. Consent 

INGRAM, JAMES R. P &S Docket No. 5836. 

*JACKSON PACKING CoMPANY. P & S 
Consent 

JACKSON, RUSSELL. P &S Docket No. 5914. 

JEFFERS, JAMES R. and CHARLES W. JEFFERS. P & S Docket 
No. 5821. Dismissal 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 
JOHNSTON PACKING Co., INc. P & S Docket No. 5894. 


JOHNSTOWN LIVESTOCK SALES, INC. P & S Docket No. 
5875. Consent 
JUSTICE, MAXWELL R., SR. and M. Ray JUSTICE, JR. 
Docket No. 5934. Consent as to Maxwell R. Justice, Sr. 
Consent oe tod Hay diatice: UF, =. </./< eis ce Wetec tle Odea Os eT 1328 

KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT MORAN. P & S Docket No. 
5776; | andJn re UNION PACKING CoMPANY, and ROBERT 
MILLER, ROBERT MORAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 

KLINE, Louis, INc. P&S Docket No. 5833. 

KNopP, JOHN E. P & S Docket No. 5800. 

KRUSE, HARLAN. P &S Docket No. 5857. Consent 

LEAVELL, ORIE S., d/b/a LEA VELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLOOD, EDGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
STOCK, INC., MOUNTAIN STATES CATTLE COMPANY and MI- 
CHAEL F,. DONALDSON. P & S Docket No. 5707.  Con- 
sent as to Orie S. Lea Vell, d/b/a Lea Vell Cattle Company 
Consent as to Richard W. Baldwin 
Order Dismissing Appeal by Respondent Spencer Live- 

EN I 8 vee ccquapeatescew entre che a tin eee tad oa Ce 783 

LIGHT, GEORGE E., III, and LIGHT CATTLE COMPANY, INC. 
P &S Docket No. 5822. Decision and Order 

LOGAN, J. C., JR. and Jimmy LoGAN, d/b/a Jimmy LOGAN LivE- 
STOCK. P & S Docket No. 5913. Consent as to J. C. 
UEOTUC ADT soe os cvandis, seb sragbts fovea ples as ae We ei are are nore wh arene eo 938 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P &S Docket No. 5868. Consent 

MALONE, PATRICK D. P &S Docket No. 5803. Consent 

*MATHESON, LAVERNE, d/b/a LINDEN Srock YARDS. P&S 
Docket No. 5856. Consent 
* Supplemental Order 
McCoy, DENNY J. and T C CaTTLeE Company, INC. 
Docket No. 5718. 

MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 
5916. Consent as to McKinley-Winter Livestock Com- 
HUSSION COMPAR ANG. hs <:5'0i5,4;040d eee ices oe SONS BS ee EE ae 940 


* Current month October 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Consent as to Winter Livestock Commission Company, 
Inc. 
Consent as to Gerald “Jerry” Anglin 
Consent as to John E. “Jack” Steinmitz 
McMIcHAEL, WILLIAM R. P & S Docket No. 5771. —Con- 


MEATXCORP and MEL NEALE. P & S Docket No. 5801. 
Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent 

MENCHHOFER CATTLE Co., a corporation, LYLE MENCHHOFER, ED- 
WARD WENDEL and RONALD EGBERT, individuals. P&S 
Docket No. 5844. Consent as to Menchhofer Cattle 
Company and Lyle Menchhofer 

MENDICOA, MODESTO. P &S Docket No. 5762. 

Murco,Inc. P&S Docket No. 5854. Consent 

Myers, Howarp R. P &S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE Pic CoMPANY. P&S Docket 
No. 3852. Supplemental Order, suspension terminated 

NIGG, VINCENT A. P &S Docket No. 5819. Consent 

NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 

NOWELL, Don d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. Default 

PARNELL’S PACKING OCO., INC. P & S Docket No. 
5920. Consent 

PoE, ROLAND and BoB WRIGHT. P & S Docket No. 
5630. Decision as to Roland Poe 

PORKLAND INDUSTRIES, INC. P &S Docket No. 5845. Con- 


PYLE, Howarp F., d/b/a PYLE Livestock Co. P&S Docket 
No. 5926. Consent 

QUALITY HOG AND CATTLE CoMPANY, INC., a corporation, and Ar- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No.5775. Consent 

REESE, JIM. P&S Docket No. 5818. Default 

RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, and WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
Consent as to Robert B. Stainbrook, Patricia E. Loomis, 

AR VOTE AONE: sc olga wldrn ns bala eos oes ‘ 

Consent as to Belknap Livestock Market, Inc. .......... cece ece eee enee 
Consent as to Indiana Livestock Auction, Inc. 
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RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK CO. 
P &S Docket No. 5865. Default 
Supplemental Order, suspension terminated 

SALT FoRK CORPORATION and RODNEY HUGHES. P &S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 

SCHMITT PACKING Co., INC. and H. P. ScHMITT, JR. 
Docket No. 5813. 

SCHULTZ,GLENL. P&S Docket No. 5851. 

SCOFIELD, WAYNE W. P&S Docket No. 5882. 

SELLERS, BRUCE L. P &S Docket No. 5802. Consent 

SHASTA LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Supplemental Order, 
suspension terminated 

SIMON, RONALD. P &S Docket No. 5770. 

SOUTH DAKOTA LIVESTOCK SALES COMPANY. P&S Docket No. 
5788. Consent 

THOMPSON, DALE and JACK THOMPSON. P & S Docket No. 
5908. 

TRINKLE, O. W. d/b/a Victor Hoc BUYERS. P & S Docket No. 
5850. Consent 

UNIONVILLE SALES Co., INC. P & S Docket No. 5327. Deci- 


Supplement to Initial Decision 

WARRINGTON MEAT PACKING COMPANY, INC. P & S Docket 
No. 5862. Consent 

WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 

Watts, GENE. P &S Docket No. 5830. 

*WENZEL, LEONARD L. P & S Docket No. 5782. _ Decision 
and Order 

WILLARD, VANCE K. P &S Docket No. 5792. 

WINDSOR AUCTION Co., INC., RICHARD E. PASLEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DonaLp D. Gast. P&S 
Docket No. 5907. Decision as to Donald D. Gast 

Yost Pack, INC., a corporation, JOHN N. Yost, and JERRY J. 
YOST, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. and John N. Yost 
Dismissal as to Jerry J. Yost 

ZAKRZEWSKI, THOMAS, SR. P.& S Docket No. 5805. Con- 


ZYLSTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P&S Docket No.5853. Consent 


* Current month October 1981 decisions. 
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REPARATION DECISIONS: 


FUGATE, JOHN N., I] v. Dewey VANCE. P & S Docket No. 
5712. Decision and Order 
Order on Reconsideration 

LANE, THOMAS E. and ROBERT D. LANE d/b/a LANE Bros. CATTLE 
Co. v. GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION 
COMPANY, and JIMMY BOECKMAN. P & S Docket No. 
5698. Decision and Order 
Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 

LonG, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION COo., 
Inc. and Martin HALFert. P & S Docket No. 
5710. Dismissal 

*McANDREWS, JAMES A. v. Don J. GATENS d/b/a GATENS CATTLE 

COMPANY. P &S Docket No. 5764. Dismissal 

WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P &S Docket No. 5715. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


COURT DECISION: 


AMERICAN FRuIT PurRveyors, INC. v. UNITED STATES, ET 
(USDA PACA Docket No. 2-4355) ‘Petition de- 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 
2-5658. Default 

AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 
2-4355. Order vacating Stay Order 

C. B. Foops, INc. PACA Docket No. 2-5544. Decision 
and Order 
Stay Order 

C&WSaLEs,INc. PACA Docket No. 2-5691. 

CIMINO’ BROTHERS PRODUCE, INC. PACA Docket No. 
2-5727. 

CLARY House, INc. PACA Docket No. 2-5629. Consent . 

CoLumBus’ Fruir Company, INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 


* Current month October 1981 decisions. 
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CONNECTICUT CELERY Co., THE. PACA Docket Nos. 2-5582 
and 2-5603. Decision and Order 
ConrTE, INC. PACA Docket No. 2-5681. Default 
CUSIMANO, INC., WAYNE. PACA Docket No. 2-5531. 
cision and Order 
* Stay Order 
FAMULARO, INC. PACA Docket No. 2-5696. 
FINK’s POTATO SERVICE. PACA Docket No. 2-5719. De- 


GaryY’S PRODUCE Co. PACA Docket No. 2-5744. Consent 

GROWER’S PRIDE, INC., a/t/a RANGE WEST, LTD. PACA Docket 
No. 2-5687. Default 

HARDCASTLE PRODUCE CO., HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Default 

HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 


KALER PRODUCE COMPANY, INC. PACA Docket No. 2-5679. 
Default 
*Macic VALLEY Potato SuHippers, INc. PACA Docket No. 
2-5671. Decision and Order 
MEL’S PRODUCE, INC. PACA Docket No. 2-5690. Default 


Order Dismissing Respondent’s Petition for Reconsidera- 


MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 
2-5682. 
MENDEZ Propuce, Rusy. PACA Docket No. 2-5599. 


MERBERG, N., & Son, INC. PACA Docket No. 2-5677. 
Consent 

Morris PRODUCE. PACA Docket No. 2-5651. Default 

*PACKAGED PropUCE ComPANy, Inc. PACA Docket No. 
2-5703. Default 

PASSAFIUME, JOHN JOS., Fruit Co., INC. PACA Docket No. 
2-5702. Default 

POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

RozAk’s Propuce Co., INC. PACA Docket No. 2-5670. 
IGRIMAGTS Biiee CUE oe ois cS ON GS eR aie sc wey oe bl we glerainve Wa wlere we oe Cae : 

SOUTHERN INSTITUTIONAL FooD SALES & SERVICE, INC. PACA 
Docket No. 2-5741. 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Decision and Order 


WANNAMELON, INC. 


*Current month October 1981 decisions. 
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A &L Porato Co., INc. v. ALL Pro PotatoCo. PACA Docket 
No. 2-5618. Dismissal Order 
AcosTA GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA 
Docket No. 2-5585. Dismissal 
ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN 
LEAR TRUCKING v. CLARENCE MAYFIELD PRODUCE CO., 
INC. PACA Docket No. 2-5588. Dismissal 
* ALL Foops, INC. v. RICHARD A. SHAW, INc. | PACA Docket No. 
2-5642. Decision and Order 
ALLEN, RUSSELL W. v. NEW ENGLAND Farms, INC. 
Docket No. 2-5647. Partial Dismissal Order 
APPLEX, INC. v. GENERAL COMMERCE Corp. PACA Docket No. 
2-5729. Decision and Order 
ARKANSAS TOMATO COMPANY v. M-K & SONS PRODUCE Co., 
Inc. PACA Docket No. 2-5661. Order Granting Pe- 
tition to Reopen 
* ASSOCIATED GROWERS OF COLORADO, INC. v. VAL Mex Fruit Com- 
PANY, INC. PACA Docket No. 2-5693. Decision and 


BAGDASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Undisputed 
amount, order for 

* Decision and Order 

BAKER, HowARD L. v. HARDING PRODUCE. PACA Docket No. 
2-5839. Dismissal 

BATAGLIA PRODUCE SALES, v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. —_ Dismissal 
Order Correcting Prior Order And Denying Petition for Re- 

consideration 

BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. PACA 
Docket No. 2-5627. Decision and Order 

BENCHMARK BROKERAGE, INC. v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5738. Default 

BIANCHI & SONS PACKING COMPANY v. H.J.L., INC. PACA 
Docket No. 2-5622. Decision and Order 

BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Dismissal 

BLUE GOOSE GROWERS, INC. v. LOUIS FISHGOLD, INC. PACA 
Docket No. 2-5688. Dismissal 

BONITA PACKING COMPANY t/a BETTERAVIA FARMS v. ROYCO PRo- 
DUCE CORPORATION al/t/a ROYAL PRODUCE OF HOUs- 
TON. PACA Docket No. 2-5723. Default 

Boston ToMATO Co., INC. v. COLLEY-Woops, INC. 

Docket No. 2-5652. Dismissal 


* Current month October 1981 decisions. 
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BowLIN, BILL C., Co., INC. v. FINK’S PoTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 

BYRNES, JOSEPH F., PRODUCE, INC. v. KALECK DISTRIBUTING 
Co. PACA Docket No. 2-5707. Decision and Order 

C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA 
Docket No. 2-4808. Decision and Order 

C. & G. ONION COMPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 

C & V VEGETABLE FARMS v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5747. Dismissal Order 

CAAMANO Bros., INC. v. SOUTHLAND PRODUCE CO., a/t/a WEST 
Fruir Co. PACA Docket No. 2-5715. Decision and 


CALAVO GROWERS OF CALIFORNIA v. INTERNATIONAL FooD Mar- 
KETING, INC. PACA Docket No. 2-5645. Dismissal . 
CALIFORNIA SUBTROPICAL EXPORTS v. LINCOLN DIVERSIFIED Sys- 
TEM, INC., a/t/a LINCOLN PRODUCE. PACA Docket No. 
2-5667. Decision and Order 
*CAL-VEG SALES, INC. v. INTERNATIONAL PRODUCE COMPANY, 
INC. PACA Docket No. 2-5745. Decision and Order 
CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 
Order on Reconsideration 
CAPPELLO, J & L v. OrruTT BROKERAGE Co., INC. PACA 
Docket No. 2-5767. Dismissal 
CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 
Caric, Louis, & SONS v. VICTOR JOSEPH & Son, INC. PACA 
Docket No. 2-5779. Dismissal 
CASTANEDA, RICARDO d/bia PENINSULA VEGETABLE EXCHANGE v. 
VALLEY BROKERAGE, INC. PACA Docket No. 2-5512. 
Dismissal 
CLEVELAND CELERY MARKET COMPANY v. CENTRAL Foops, INC., 
Formerly EMPIRE Foops, INC. PACA Docket No. 
2-5694. Decision and Order 
CLOUD PRODUCE INC. v. JACK MALL Potato Co. PACA Dock- 
et No. 2-5592. Decision and Order 
COOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order 
Cortes & Co., J.R. v. E. VecA & Sons PRODUCE. PACA 
Docket No. 2-5673. Order of Dismissal 
*CusuMANo Bros. Co., INc. v. MILLS DISTRIBUTING CoM- 
PANY. PACA Docket No. 2-5842. Dismissal 
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D’Acquisto d/b/a Tropic BANANA Co. v. JOSEPH F. CATa- 
LANO. PACA Docket No. 2-5771. Dismissal 

DaulTo, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


*Deck PropucE COMPANY v. FARMERS SALES OF TEXAS, 

INC. PACA Docket No. 2-5764. Decision and Order 

DELUvCcA, Louis v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 

Dupa, A., & Sons, INC. v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5518. Dismissal 

ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/bla FADAL FRESH Fruit & PRoDUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 

EMPIRE PRODUCE TERMINAL CorP. v. UNION Foop SERV- 
Ick. | PACA Docket No. 2-5716. Order Vacating Re- 
opening After Default And Reinstating Default Order 

FARM PAK PRODUCTS, INC. v. JOE ROSENTHAL & SONS. PACA 
Docket No. 2-5672. Decision and Order 

FRESH FooDS OF CALIFORNIA, INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. 2-5649. Decision and Order 

FRUITS OF FouR SEASONS v. COLUMBUS FRuIT Co. PACA 
Docket No. 2-5633. Decision and Order 

GarcliA, J. M., PRODUCE, INC. v. ENRIQUE LAZCANO, d/b/a HEN- 
RY’S PRODUCE. PACA Docket No. 2-5625. Decisions 
and Order ... 

GARIN, THE, Co. v. NATIONAL FRESH Fruit & VEGETABLE Co., 
INC. PACA Docket No. 2-5654. Decision and Order 

GARIN, THE, COMPANY v. M. Orrutr BROKERAGE Co. PACA 
Docket No. 2-5710. Undisputed amount, order for 
Stay Order 
Order on Reconsideration 

GARIN, THE, COMPANY v. MIKE PHILLIPS ENTERPRISES, 
INC. PACA Docket No. 2-5709. Decision and Order 

GARY’S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. Ko. 
DAMA/SCHULMAN’ Co., _ INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. STEV- 
co, INC. PACA Docket No. 2-5674. —_ Decision and Or- 


* Current month October 1981 decisions. 
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GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. PACA 
Docket No. 2-5655. Reparation Order 

GLASS, RICHARD A., COMPANY, INC., v. D. J. FORRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GoocH HARVESTING, INC. v. GROWERS MARKETING SERVICE, 
INC. PACA Docket No. 2-5689. Dismissal 

GREEN VALLEY PropUCE Co-Op v. PupiLio Fruit Com. 
PANY. PACA Docket No. 2-5713. Decision and Or- 


GREEN VALLEY PRODUCE Co-Op v. SPIZMAN FRUIT COMPANY. 
PACA Docket No. 2-5606. Dismissal 
Order on Reconsideration 

GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

GRIFFIN-HOLDER Co. v. JOSEPH MERCURIO PRODUCE CORP. 
PACA Docket No. 2-5718. Decision and Order 

GRIZZARD, JIMMY, SALES, INC. v. LLoyD C. Myers d/b/a LLoyp 
MYERS Co. PACA Docket No. 2-5638. Decision and 


*HaLF Moon Fruir & PRropuce CoMpANy v. NORTH AMERICAN 
PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5778. Decision and Order 

HARGRAVES, RICHARD A., FARMS v. ORRIN H. COPE PRODUCE, INC. 
tla SouTH DADE PRODUCE. PACA Docket No. 
2-5593. Decision and Order 

HATCHER, WADE & D. C. HOLLAND v. BO THOMAS PRODUCE Com- 
PANY. PACA Docket No. 2-5757. Decision and Or- 


HELMS PoTaTo Co. v. JIMMY SHMON d/b/a JIMMY SHMON Com. 
PANY. PACA Docket No. 2-5678. Reparation Order 
HicH & Micuty Farms, Inc. v. H.R. BUSHMAN & SON 
CorP. PACA Docket No. 2-5562. Decision and Or- 


* HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co.., 
INC. PACA Docket No. 2-5528. Decision and Order 
Hunt Om Co. a/t/a PLANTATION PRODUCE Co. v. FARO VITALE & 
Sons INc. PACA Docket No. 2-5686. Dismissal 
Hunts PoINT TOMATO Co., INC. v. CoRY FARMS, INC. 
Docket No. 2-5590. Decision and Order 
* JONES, GEORGE S. v. THOMAS H. MANCcIL d/b/a B AND T PRro- 
DUCE. PACA Docket No. 2-5717. Decision and Or- 
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JULES PropUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 
KERN RIDGE GROWERS, INC. v. T.J. POWER & Com. 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Kirk PropucE, INC. v. BRUNO Dispoto Company. PACA 
Docket No. 2-5604. Decision and Order 

KISER & Sons, INc. v. CLARY HousE Inc. PACA Docket No. 
2-5621. Stay Order 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
Co., INc. PACA Docket No. 2-5608. Decision and 


LA MANTIA-CULLUM-COLLIER & COMPANY, INC. v. C.L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order 
LA MANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. NORTH AMERI- 
CAN PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5657. Dismissal 
LAMANUZZI AND PANTALEO, LTD. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 
LINDERMANN FarMS, INC. v. SOL SALINS, INc. PACA Docket 
No. 2-5460. Order on Reconsideration 
M & M Tomato Co., INC. v. ROYCO PRODUCE CORPORATION a/t/a 
RoyAL PRODUCE OF Houston. PACA Docket No. 2- 
5724. Decision and Order 
MAGIC VALLEY PRODUCE, INC. v. E. & R. BROKERAGE and/or 
HousE OF GoopD CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 
*Marsi, P.M., Co., INc. v. RICHARD A. SHAW, INc. PACA 
Docket No. 2-5763. Dismissal 
MCALLEN, VISTA v. V. F. LANASA, INC. PACA Docket No. 
2-5683. Decision and Order 
McRAE PropDuCcE Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 
MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co. PACA 
Docket No. 2-5656. Decision and Order 
MEYER TOMATOES v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. 2-5636. Decision and Order 
MITCHELL, E. C. v. IG A Foop Mart, INC. PACA Docket No. 
2-5624. Dismissal : 
MIZOKAMI BROTHERS OF ARIZONA, INC. v. FARMERS SALES, 
INC. PACA Docket No. 2-5749. Dismissal 
Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. | PACA Docket No. 2-5497. Dismissal 
Order on Reconsideration 
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MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Stay Order 

MourRADICK, Cy, AND Sons, Inc. v. D.J. Forry Co., 
INC. PACA Docket No. 2-5557. Dismissal Order 

Muik-ROBERTS COMPANY, INC. v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Default 

Murpxy, O. P., PRODUCE CoMPANY, INC. a/t/a O. P. MurPHY & 
Sons v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5623. Dismissal 

MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. Undisputed amount, order for 
Decision and Order 

NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
Inc. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 
Dismissal 

NORTH SHORE PRODUCE Oo., INC. v. EASTCO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 


NorTON, J.R., COMPANY v. CHRISTMAN PRODUCE COM- 
PANY. PACA Docket No. 2-5737. Admission of Lia- 


OrruTT, M., BROKERAGE Co., INC. v. JENKINS DISTRIBUTORS, 
Inc. PACA Docket No. 2-5853. ReparationOrder . 

OxkUN, Morris, INC. v. Six L’s PACKING Co., INC. PACA Dock- 
et No. 2-5708. Dismissal 

PANDOL BROTHERS, INC. v. PURE GOLD, INC. PACA Docket 
No. 2-5841. Dismissal 

PARAMOUNT CITRUS ASSOCIATION, INC. v. FISHMAN PRODUCE 
Co. PACA Docket No. 2-5728. Decision and Order . 

Pass Far, INC., d/b/a SuN City FARMS v. SALAH A. GOUDA, 
d/b/a GOUDA GROVES. PACA Docket No. 2-5648. De- 
cision and Order 

PAVICH, STEVEN, AND SONS v. WILLIAM JAMES DANILSON d/b/a 
Happy DAN’. PACA Docket No. 2-5725. Dismissal 

PREFERRED TOMATO CorRP. v. COLUMBUS FRUIT Co., INC. 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COM- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


Process SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, 
INC. PACA Docket No. 2-5577. Decision and Order 
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PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACK- 
ING, INC. PACA Docket No. 2-5516. Dismissal 

PurE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order 

READY Pac Propuce, INC. v. MEL’S PRODUCE, INC. PACA 
Docket No. 2-5650. Dismissal 

ROBINSON COMPANY, C.H. v. ForRT PIERCE TOMATO GROW.- 
ERS. PACA Docket No. 2-5628. Decision and Order 

ROBINSON CoMPANY, C. H. v. RoycO PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5721. 

Rocers, DAvip O., INC. d/b/a ROGERS PRODUCE Co. v. INTERNA- 
TIONAL PINEAPPLE CO. PACA Docket No. 2-5706. 

Dismissal 

ROYAL PACKING Co. v. AMIGO Foops Corp. PACA Docket No. 
2-5809. Dismissal 

RUSKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 

SALINAS LETTUCE FARMERS COOPERATIVE v. CHRISTMAN PRODUCE 


ComPANY. PACA Docket No. 2-5712. Reparation 


SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIB- 
UTING Co. PACA Docket No. 2-5659. Dismissal 
SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 

SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 

SENINI ARIZONA, INC. v. C.H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 

SINGH, RALA, FARMS v. JAROSZ PRODUCE FARMS, INC. PACA 
Docket No. 2-5695. Decision and Order 

SKYVIEW COOLING COMPANY v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF Houston. PACA Docket No. 
2-5722. Default 

SUN FRESH, INC. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. 2-5792. Reparation Order 

SuNNY Farms, INC. v. HRDLICKA Bros. LiIvEsTOCK SALES, INC. 
a/tla HRDLICKA Bros. PropucE Co. PACA Docket No. 
2-5612. Decision and Order 

TEIXEIRA FARMS, INC. v. TOMMIES CELLO-PAK, INC. 
Docket No. 2-5826. Reparation Order 

TENNECO WEST, INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. 2-5789. Stay Order 
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*TRANS West Frurr Co., INC. v. KELVIN S. NG d/b/a Kin Yip Com. 
PANY. PACA Docket No. 2-5857. Reparation Order 
TrI-Boro Fruit Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 
UcoNn PRODUCE, INC. v. RoycO PRODUCE CORPORATION ailt/a Roy- 
AL PRODUCE OF HOUSTON. PACA Docket No. 2-5733. 
Default 
VALLEY HARVEST DISTRIBUTING, INC. v. E.L. KEmMpF & Son, 
Inc. PACA Docket No.2-5611. Stay Order 
VeEG-A-MIX v. PUPILLO FrRuIT COMPANY. PACA Docket No. 
2-5714. Decision and Order 
WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a Na- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 
WALSH, WARREN LEE, SR., d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, _INC. PACA Docket No. 
2-5740. Decision and Order 
*WEINSTEIN, J. L., COMPANY, INC. v. WILLIAM SNAMAN d/b/a 
VALLEY PRODUCE COMPANY. PACA Docket No. 
2-5757. Decision and Order 
WELLER, PHILLIP RICHARD d/b/a RICHARD WELLER v. MCDONALD 
IMPORT, INC. PACA Docket No. 2-5787. Dismissal . 
WESTRICK, RAY, FARMS, INC. v. THE A.E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 
WESTSIDE PRODUCE Co. v. E. L. Kempr & Sons, INc. PACA 
Docket No. 2-4866. Stay Order 
WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INC., t/a 
Famous FooD PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 
Woop, J. A., Co. — Vista, INC. v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 2-5511. Dis- 


WORLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS 
d/b/a COLLINS BROKERS PRODUCE Co. PACA Docket No. 
2-5639. Dismissal 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING Co., INC. PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM WysS PRODUCE DISTRIBUTING v. 
EUSEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision Order 


* Current month October 1981 decisions. 
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ABATTI PRODUCE, INC. v. T.W.A., INC. PACA Docket No. 


Acosta GROVES v. HISPANIC FooD DISTRIBUTION CoRP. PACA 
Docket No. RD-81-176 

AGRI SALES v. THURSTON P. CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-145 

AMERICAN BANANA Co., INC. v. FSD INDusTRIES. | PACA Dock- 
et No. RD-81-61 

AMERICAN FINE Foops, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-81-193 

AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL FooD 
SALES & SERVICE, INC. PACA Docket No. RD-81-121 

AMERICAN PRODUCE Co. v. RASHED CORPORATION a/t/a JOHNNY'S 
FRUIT MARKET. PACA Docket No. RD-81-114 

ANTIGO PoTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93 

ANTLE, Bun, INC. v. PUPILLO FRUIT COMPANY. PACA Docket 
No. RD-81-171 
Order Denying Petition To Reopen 

ANTLE, BuD, INC. v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-54 

ARMATA, E., INC. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-152 

BAILLIE, JACK T., Co., INC. v. T.W.A., INC. PACA Docket No. 


BAILLIE, JACK T., Co., INC. v. THURSTON P. CANTRELL and Don R. 
BEASLEY d/b/a DELTA PRODUCE Co. PACA Docket No. 


BASIN POTATO v, CHIEF BRANDS OF TUSCALOOSA. PACA Dock- 
et No. RD-81-199 

Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 

BELRIDGE PACKING Co. v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA:DOCKEE INOS SOL=ZLG.s 6% iin waeere dacs eeiedeees 1184 

BENANDI PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-81-218 

BERWICK VEGETABLE COOPERATIVE v. SAM RuBY EXPORT 
Co. PACA Docket No. RD-81-99 

BIANCHI & SONS PACKING Co. v. E. VEGA & Sons PRro- 
DUCE. PACA Docket No. RD-81-230 

“BiG RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE 
ToMATO House. PACA Docket No. RD-81-172 

BLUE ANCHOR, INC. v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-81-245 

BLUE ANCHOR INC. v. SAMER INTERNATIONAL CORPORATION. 
PACA Docket No. RD-81-232 
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BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. ANSHI PRODUCE 
ComMPANY. PACA Docket No. RD-81-244 

BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 

BORDGES, ALEX, COMPANY v. SAM WANG Foop Corp. PACA 
Docket No. RD-81-34. Stay Order 

Boston ToMATO Co., INC. v. COLLEY Woops INc. PACA Dock- 
et No. RD-81-231 

* Stay Order 

Brown, Mort, INc. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-133 

BRUNNER PRODUCE COMPANY v. VALDEZ BROKERAGE CO. 
PACA Docket No. RD-81-95 

CALIFORNIA FRUIT COMPANY v. E. VEGA & SONS PRODUCE. 
PACA Docket No. RD-81-132 

CAL-SHRED INC. a/t/a STRAWBERRY CiTY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 

CAPPELLO, J & L, FARMS v. CHARLES D. QUARELLI, JR., d/b/a 
QUARELLI DISTRIBUTING a/t/a Q DISTRIBUTING. PACA 
Docket No. RD-81-91. Order Denying Motion To Re- 


CAPURRO, FRANK, & SON uv. CHRISTMAN PRODUCE COmM- 
PANY. PACA Docket No. RD-81-141 

CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. EASTCO Porta. 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 

CASILLAS BROTHERS, INC. v. ROMI EXPORT. PACA Docket No. 
RD-81-214 

CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 

CHAPMAN Fruit Co. INC. v. HARRIS ENTERPRISES, INC. a/t/a ENDI- 
COTT PRODUCE Co. PACA Docket No. RD-81-183 

CLARK, CHARLES HAROLD d/b/a ALFRED BOBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 

COASTAL MARKETING ASSOCIATES INC. v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164 

COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET Bas- 
KET. PACA Docket No. RD-81-80 

COLORADO POTATO GROWERS EXCHANGE v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-149 

COLORADO POTATO GROWERS EXCHANGE v. H & H DISTRIBUTING 
Co. PACA Docket No. RD-81-156 


* Current month October 1981 decisions. 





1458 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Default Decisions (RD)—Cont. 


COLORADO PoTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 


CoLORADO PoTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

CONSOLIDATED DISTRIBUTORS v. INDIANA HITCHING Post Corp. 
altla HrTcHING Post MkT. PACA Docket No. 
RD-81-207 

COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-81-96 

CROWN PACKING CoMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DAuITO, RALPH & Sons, INC. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-81 

DAvIES, K. M., Co., INC. v. INDIANA HITCHING Post Corp. alt/a 
HirTcHING Post MKT. PACA Docket No. RD-81-185 

DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DELTA PACKING COMPANY OF Lop! INC. v. SUNRISE PAK-N-KOoL, 
INC. PACA Docket No. RD-81-166 

DENT, GEORGE E., SALES, INC. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-82 

DONOVAN, R. F., FARMS, INC. v. T.W.A., INC. PACA Docket 
No. RD-81-197 

Dupa, A., & Sons, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE COMPANY. PACA Docket No. RD-81-97 

DupA, A., & Sons, INC. v. TOMATOES, INC. PACA Docket No. 
RD-81-210. Order of Dismissal 

DuRNIAT, HENRY S. d/b/a VERDE FARMS a/t/a SANDIA DISTRIBU- 
TORS v. GARY J. STANTON & RAYMOND E. YOUNG d/b/a 
BERTIS PRODUCE Co. PACA Docket No. RD-81-106 

EMPIRE PRODUCE TERMINAL CorP. v. UNION FoopD SERV- 
ICE. PACA Docket No. RD-79-374. | Order Reopen- 
ing After Default 

ENGEL, KURT VAN, COMMISSION Co., INC. v. B. CIANCIOLO, 
INC. PACA Docket No. RD-81-226 

FISHER, BRADLEY J. v. ACTON Co., INC. a/t/a GORDON 
Foops. PACA Docket No. RD-81-165. Order Reopen- 
ing After Default 

FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. 
BORDGES Co. PACA Docket No. RD-81-85 

ForD, Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 
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ForD, MALVIN G. d/b/a MALVIN FoRD PRODUCE v. TROPICAL 
Farms, INc. PACA Docket No. RD-81-158 

Four Star Tomato, INC. v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATOE HOUSE. PACA Docket No. RD-81-146 

FRIESEN, DAN E. v. VEGAS VILLAGE SUPER MARKET, 
Div. PACA Docket No. RD-81-112 
Order Vacating Default Order and Staying Proceedings 

GARIN COMPANY, THE v. NORTH AMERICAN DISTRIBUTORS, 
INC. PACA Docket No. RD-81-162 

GARIN COMPANY, THE v. TWIN STATES MARKETING CoO., 
INC. PACA Docket No. RD-81-53 

GENBROKER CORPORATION d/b/a GENERAL BROKERAGE Co. v. SUN 
Honc Wo Propuce, INc. PACA Docket No. RD-81- 


GENERAL PRODUCE, INC. v. HERBERT W. Lewis d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 

GENERAL PRODUCE, INC. v. KEN THOMAS d/b/a KEN THOMAS PRo- 
DUCE. PACA Docket No. RD-81-195 

*GILFENBAIN Bros. Co. v. THE CONNECTICUT CELERY 

Co. PACA Docket No. RD-81-264 

GoLD BELL INC. v. THE CONNECTICUT CELERY Co. PACA 
Docket No. RD-81-227 

Grasso Foops INC. v. MIRAMAR PICKLES & Foop PRODUCTS, 
INC. PACA Docket No. RD-81-233 

Grasso Foops, INC. v. SCHORR-STERN FooD Corp. PACA 
Docket No. RD-81-107 

Grasso, THOMAS M. v. CONTE, INC. PACA Docket No. 
RD-81-43 

GRATZ & UTTER v. HARTFORD BANANA Co., INC. PACA Dock- 
et No. RD-81-201 

* Denial Of Petition To Reopen After Default 

GREENBELT FARMS, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-150 

GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 

GREEN VALLEY PRODUCE Co-Op v. T.W.A., INC. PACA Dock- 
et No. RD-81-209 

HALL, H., & Co., INc. v. JOHN J. QUINN ComPpANy. PACA 
Docket No. RD-81-83 

HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUSE. PACA Docket No. RD-81-98 

HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 

HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA 
Docket No. RD-81-119 
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HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN- 
HOUSE v. TWIN STATES MARKETING Co., INC. PACA Dock- 
et No. RD-81-62 
HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
COMPANY, INC. PACA Docket No. RD-81-94 
HORWATH AND Co., INC a/t/a GONZALES PACKING Co. v. TOMATOES 
Inc. PACA Docket Nos RD=825284 «cicteceaansadawe ace vimees ccs 1399 
HOVERSON & SONS v. JOE'S FRuIT BASKET. PACA Docket No. 


Hunt Om COMPANY a/t/a PLANTATION PRODUCE COMPANY uv. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 

*Hunts Point TomATO Co., : . ARISTA PRODUCE 
CorP. PACA Docket No. RD-81-263 
IDAHO POTATO PACKERS CORP. OF IDAHO v. B. CIANCIOLO, 
Inc. PACA Docket No. RD-81-250 
* J-B DisTRIBUTING Co. v. CARL C. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-269 
J.D. DISTRIBUTING Co. v. T.W.A., INC. PACA Docket No. 


JON-VEG SALES INC. v. MOREGGIA & Sons INC. PACA Docket 
No. RD-81-247 

KAMINISKI, ALBERT v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-144 

KLIEMAN & HOCHBERG INC. a/t/a YECKES-EICHENBAUM DIVISION v. 
NORTH AMERICAN DISTRIBUTORS, INC. PACA Docket No. 
RD-81-203 

KOcH, RICHARD R. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. RD-81-205 

KRAUT, VICTOR, INC. v. SUNSHINE SALAD Co., INC. PACA 
Docket No. RD-81-127 

KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75 

KUROKI, GEORGE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-208 

LANGE, TOM, COMPANY, INC. v. ALFRED GORDON OLIVER AND Ros. 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 

LEEDY, VIcTOR F. d/b/a LEEDY PRODUCE COMPANY v. TOMMIES 
CELLO-PAK, INC. PACA Docket No. RD-81-184 

Let-Us-Pak v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LOOSA. PACA Docket No. RD-81-200 

LeET-Us-PAK v. T.W.A., INC. PACA Docket No. RD-81-202 . 
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Los ALAMOS FARMS, INC. v. CHARLES D. QUARELLI, JR. d/b/a 
QUARELLI DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA 
Docket No. RD-81-143 

M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135 

Maaaio, INc. v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-60 

MacaI, INC. v. RASHED CORPORATION a/t/a JOHNNY’S FRUIT MAR- 
KET. PACA Docket No. RD-81-117 

MAGLIO & CoMPANY v. B. CIANCIOLO, INC. PACA Docket No. 
RD-81-223 

MAHNS, VICTOR S. d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG 
d/b/a HUGH YOUNG PRODUCE AND Co. PACA Docket No. 
RD-81-88 

MAINLINE PoTATO Co., INC. v. LOWELL PRODUCE, INC. PACA 
Docket No. RD-81-177. Stay Order 

MANA-HILL PACKING Co., INC. v. BATESVILLE TOMATOE 
HOUSE. PACA Docket No. RD-81-179 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Stay Order 

MAPES, INC. v. T.W.A., INC. PACA Docket No. RD-81-168 . 

MARTIN PRODUCE Co., INC. v. LOWELL PRODUCE, INC. PACA 
Docket No. RD-81-182. Stay Order 

MASCARI, LEONARD J. d/b/a COASTAL BROKERAGE CO. v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 

MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-68 

MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 

McDONALD, PHILIP N. v. SMITHSBURG NURSERY AND GREEN. 
HOUSES. PACA Docket No. RD-81-239 

MCNAIR, JOE, INC. v. B & E PRODUCE, INC. PACA Docket No. 
RD-81-142 

MERRITT, E. W., FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. RD-81-198 

MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 
RD-81-261 

MEYERS, CALVIN C. v. WATERMILL Export, INC. PACA Dock- 
et No. RD-81-37 

MIEZE JET-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a 
Crry MARKET. PACA Docket No. RD-81-140 


* 
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*MINAMI, YATARO d/b/a H. Y. MINAMI & Sons v. CARL D. NIELSEN 

& LEADELL (Lee) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-81-262 

Minc Kee Propucts, INC. v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 

Misira, TONY, & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102 
Order Denying Motion To Reopen 

*Mo-Bo ENTERPRISES, INC. v. THE CONNECTICUT CELERY 

Co. PACA Docket No. RD-81-259 

MONTEREY Bay PACKING Co. v. CARL D. NIELSEN & LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRoDUCE Co. PACA 
Docket No. RD-81-256 

MONTEREY Bay PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-58 

MorritT, RICHARD J. d/b/a UNITED PRODUCE Co. v. WESTERN 
FRuIT, INC. PACA Docket No. RD-81-206 

Movosovitz, MAX, Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129 

MurRAKAMI FarMs INC. a/t/a MURAKAMI PRODUCE Co. v. THE Con- 
NECTICUT CELERY Co. PACA Docket No. RD-81-228 

Murpuy, O. P., PRODUCE CoMPANY, INC. a/t/a O. P. MuRPHY & 
SONS v. GONZALEZ BROS. PRODUCE, INC. PACA Docket 
No. RD-81-253 

Myco v. T.W.A., INC. PACA Docket No. RD-81-211 

NAGELBERG, AL, & Co., INc. v. A.C. PRODUCE, INC. PACA 
Docket No. RD-81-151 

NAPLES TOMATO GROWERS, INC. v. TOMATOES, INC. PACA 
Docket No. RD-81-225 
Dismissal 

Neopc, INC. a/t/a NEW ENGLAND ORGANIC PRODUCE CENTER v. L. 
& M. SCHNEIDER, INC. PACA Docket No. RD-81-246 

NORDON Fruit Co. a/t/a CAL Fruit v. HARBOR BANANA DISTRIBU- 
TORS, INC. a/t/a WHOLESALE FRESH Foops. PACA Docket 
No. RD-81-160 

NORTH SIDE BANANA COMPANY v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 


Norton, J. R., COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-130 
Norton, J.R., COMPANY v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-56 
*NUCHIEF SALES INC. v. Davip L. ANTHONY d/b/a TrI STATE BROK- 
ERAGE. PACA Docket No. RD-81-267 
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*OLIvER RANCH INC. v. CARL D. NIELSEN and LEADELL (Lee) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-268 

PACIFIC GAMBLE ROBINSON Co. a/t/a PaciFic Fruir & PRODUCE 
Co. v. Royco PRODUCE CORPORATION a/t/a ROYAL PRODUCE 
OF Houston. PACA Docket No. RD-81-174 

PARAMOUNT CITRUS ASSOCIATION, INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-190 

PARAMOUNT CITRUS ASSOCIATION, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-168 

PaRIS FooDS CORPORATION v. MICHIGAN FROSTED FOoops 
Co. PACA Docket No. RD-81-41 

PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a VOL- 
KERT Foops. PACA Docket No. RD-81-167 
Order Vacating Prior Order And Dismissing Complaint 

*PERLMAN, DAVID d/b/a PERL ACRES v. POLING CORPORATION, 
INC. PACA Docket No. RD-81-235. Default Order 
And Denial Of Petition To Reopen After Default 

PETRO, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. GAL- 
LEGOS d/b/a PALM City POTATOE SALES. PACA Docket 
No. RD-81-50 

PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order . 

PITMAN & Sons INC. v. JOHN BAILEY. PACA Docket No. 
RD-81-155 

PITscH, EDWARD, PRODUCE, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 

Post & TABACK, INC. v. A.C. Propuce, INC. PACA Docket 
No. RD-81-216 

PoTATO SERVICES OF MICHIGAN, INC. v. JOY’S WHOLESALE PRO- 
DUCE. PACA Docket No. RD-81-139 

PoTH VEGETABLE COMPANY, INC. v. MCGRATH BROKERAGE COM.- 
PANY, INC. PACA Docket No. RD-81-79 

PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA 
d/b/a SONNY’S FARM. PACA Docket No. RD-81-109 

PRUETTE, GRADY v. OLYMPIC WHOLESALE PRODUCE & Foops, 
INC. PACA Docket No. RD-81-45 
Order Denying Motion To Reopen 

PURE GOLD, INC. v. HARDCASTLE PRODUCE Co., INC. 
Docket No. RD-81-55 

RAVARINO PRODUCE Co., INC. v. THE SALAD Co., INC. PACA 
Docket No. RD-81-217 

Rio PRoDUCcE Co., INC. v. Rocio PRODUCE, INC. PACA Docket 
No. RD-81-111 
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RoBInsoN, C.H., Company v. Mip Crry Propuce. PACA 
Docket No. RD-81-236 

Rocky PRODUCE, INC. v. JIM MocerI & Son, INc. | PACA Dock- 
et No. RD-81-252 

ROGERS PRODUCE Co. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-248 

ROTHMAN BerrRY DiIstripuTors, INc. v. A.C. PRODUCE, 
Inc. PACA Docket No. RD-81-153 

ROTHMAN, D.M., Co., INc. v. A.C. Propuce, INC. 
Docket No. RD-81-154 

ROYAL PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-66 

S & S Propuce Co., INC. v. JOSEPH COMELLA & ANTHONY COMEL- 
LA d/b/a Joe’s Fruit BASKET. PACA Docket No. 


SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, INC. 
PACA Docket No. RD-81-110 

Sam, A., & Sons PRODUCE Co., INC. v. CHARLES D. GOFORTH, SR. 
d/b/a Fink’s POTATO SERVICE. PACA Docket No. 


Sam, A., & Sons Propuce Co., INc. v. MEL’S PRODUCE, 
INC. PACA Docket No. RD-81-108 

SAULSBURY Bros., INC. vu. MICHIGAN FROSTED Foops 
CD. PACA Docket No. RD-81-44 

Scott, D. E., & Son v. JOY’S WHOLESALE PRODUCE. PACA 
Docket No. RD-81-139 

SEFERINO VALDEZ v. GREAT WESTERN PRODUCE, INC. PACA 
Docket No. RD-81-221 

SIGMA PRODUCE Co., INC. v. FELIX G. RODRIQUEZ and ROBERT 
RODRIQUEZ d/b/a RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-101 

SIGMA PRODUCE Co., INC. v. TOMATOES INC. PACA Docket No. 
RD-81-224 

Six L’s PACKING CoMPANY, INC. v. CHARLES G. HAUN d/b/a CHIEF 
BRANDS OF TUSCALOOSA. PACA Docket No. RD-81-192 

Stix L's PACKING Company, INC. v. R & J PRODUCE Com. 
PANY. PACA Docket No. RD-81-46 

SMITH, ANDREW, Co. v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-157 

SMITH, RONALD G. d/b/a STATELINE FARMS v. GOLDEN H. PACKING 
ComPANY. PACA Docket No. RD-79-336. Stay 


*SouTH BAY FARMERS COOPERATIVE ASSN. v. CHARLES G. HAUN 
d/b/a CHIEF BRANDS OF TUSCALOOSA. PACA Docket No. 
RD-81-270 
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SOUTHLAND FROZEN Foops, INc. v. MonTE ALTO Foops, 

INC. PACA Docket No. RD-81-49 
* SOUTHLAND PRODUCE COMPANY a/t/a WESTERN FRUIT SALES Co. v. 

M.F.W. Truckinc Inc. a/t/a TRIANGLE’ ENTER- 
PRISES. PACA Docket No. RD-81-265 

STANDARD Fruit & VEGETABLE Co., INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-148 

STIRLING-UNDERWOOD INC. v. F. W. TRUCKING INC. a/t/a TRIANGLE 
ENTERPRISES. PACA Docket No. RD-81-249 

STRUBE CELERY & VEGETABLE Co. v. ELDRIDGE DISTRIBUTING, INC. 
altla SUBURBAN FRUIT RANCH. PACA Docket No. 
RD-81-173 

Sun HARVEST, INC. v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. | PACA Docket No. 
RD-81-47 

SUNKIST GROWERS, INC. v. CIMINO BROTHERS PRODUCE, 
INC. PACA Docket No. RD-81-87 

SUNKIST GROWERS, INC. v. NORTH AMERICAN DISTRIBUTORS, 
INC. PAG Fs EUGCROE NO: FEDS O BN 5. sees selves Bo) seo) ace SS Stew eeaiwls 1399 

SUNLIGHT ToMATO Co., INC. v. THE CONNETICUT CELERY 
Co. PACA Docket No. RD-81-229 

SUNSPICED INC. v. JELLY & Sons HAsty TATERS. PACA Dock- 
et No. RD-81-240 

TANITA FARMS, INC. v. T.W.A., INC. PACA Docket No. 
RD-81-186 

TANITA FARMS, INC. v. TOMMIES CELLO-PAK, INC. PACA Dock- 
et No. RD-81-181 

TAYLOR, LYLE D. d/b/a TAYLOR PRODUCE COMPANY v. JIMMY 
SHMON d/b/a JIMMY SHMON COMPANY. PACA Docket No. 
RD-81-90 

TOMATOES, INC. v. NEW JERSEY TOMATO Co., INC. PACA 
Docket No. RD-81-215 

ToMATO MAN, INC. v. NEW JERSEY TOMATO Co., INC. 
Docket No. RD-81-242 

Tony-LIN PRopUCE, INC. v. JIM Moceri & Sons, INc. PACA 
Docket No. RD-81-128 

TRIPLE T PACKING, INC. v. METROPOLITAN SALAD & PRO. 
DUCE. PACA Docket No. RD-81-191 

TUCHTEN, JACK, WHOLESALE PRODUCE, INC. v. HISPANIC Foon Dis- 
TRIBUTION CORP. PACA Docket No. RD-81-194 

Ucon PropDUCE, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-147 

VA. ForRK PRODUCE COMPANY vu. B & E PRODUCE INC. PACA 
Docket No. RD-81-105 
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VALDES Farm INC. v. MARICHAL-AGOSTA, INC. PACA Docket 
No. RD-81-170 

VALLEY HARVEST DISTRIBUTING INC. v. T.W.A., INC. PACA 
Docket No. RD-81-187 

*VALLEY HARVEST DISTRIBUTING, INC. v. TOMMIES CELLO-PaK, 

INC. PACA Docket No. RD-81-266 

VAL-MEX FRUIT COMPANY, INC. v. CESAR MARRAQUIN d/b/a SUPER 
MERCADO CESAR. PACA Docket No. RD-81-255 

VAL-MEX Fruit CoMPANY, INC. v. HISPANIC FooD DISTRIBUTION 
Corp. PACA Docket No. RD-81-178 

VeEG-A-MIX v. THURSTON P. CANTRELL & Don R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-204 

VITALE, FARO AND SONS, INC. v. JULIAN DROUBIE d/b/a NORTH 
STAR SALES Co. PACA Docket No. RD-81-134 

VITRANO, TONY, COMPANY v. QUALITY PRODUCE CO., 
PACA Docket No. RD-81-126 

WALKER PRODUCE INC. v. JIMMY SHMON d/b/a JIMMY SHMON Com- 
PANY. PACA Docket No. RD-81-59 

WALSH, WARREN LEE, SR. d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, INC. PACA Docket No. RD- 
81-22. Order Reopening After Default (Reopened pro- 
ceeding filed under PACA Docket No. 2-5740) 

WASHINGTON Fruit GROWERS, INC. v. PHILIP BALSAMO 
Co. PACA Docket No. RD-81-222 

WATERVLIET FRuIT EXCHANGE, INC. v. ELDRIDGE DISTRIBUTING, 
Inc. a/t/a SUBURBAN FRUIT RANCH. PACA Docket No. 


WATERVLIET FRUIT EXCHANGE, INC. v. MARVIN G. BEARD d/b/a 
MARVIN’S Fruit FARMS. PACA Docket No. RD-81-175 

WATSONVILLE CANNING & FROZEN Foop Co. v. MONTE ALTO 
Foops, INc. PACA Docket No. RD-81-52 

WEINSTEIN, J.L., COMPANY, INC. v. JOSEPH F. SUDANO. 
PACA Docket No. RD-81-63 

WELCH FRulIrT SALES, INC. v. Mip City PRODUCE. PACA Dock- 
et No. RD-81-212 

WELLER, PHILLIP RICHARD d/b/a RICHARD WELLER v. TRI COUNTY 
VEGETABLE PEELING INC. PACA Docket No. RD- 


WHITEFORD PACKING Co., INC. v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-219 
Denial Of Petition To Reopen After Default 

WOLOSEK, C. P., & Sons, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-104 
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(No. 20,991) 


In re KING MEAT COMPANY. FSQS Docket No. 4. Decided October 
21,1981. 


Meat grading and acceptance services, withdrawn and denied 


Where respondent removed the yield grade designations from 100 beef arm chucks that 
had not been “substantially trimmed of external fat”, respondent’s meat grading 
and acceptance services are hereby withdrawn from and denied respondent for a 
period of 45 days. Also, the 12-month withdrawal and denial of meat grading serv- 
ices in the consent order filed April 13, 1977, will become effective after the expira- 
tion of this 45 day period. 


Dorothea A. Baker, Administrative Law Judge. 
Marshall Marcus and Elizabeth Peterson, for complainant. 
Alvin F. Howard, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. § 1621 et seq.), seeking to withdraw Fed- 
eral meat grading and acceptance services from respondent. 

Complainant contends that respondent violated a regulation under the 
Act (7 C.F.R. § 2853.104 (a) ) by removing the yield grade designations 
(but not the quality grade designations) from 100 beef arm chucks 
shipped to a chain store on October 17, 1977, that had not been “sub- 
stantially trimmed of external fat.” 

On September 20, 1979, Administrative Law Judge Dorothea A. 
Baker filed an initial decision and order dismissing the complaint. 

Complainant appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).! The Judicial Of- 
ficer vacated the initial decision and remanded the proceeding to Judge 
Baker (39 Agric. Dec. 353 (1980) ). After further evidence was received, 
Judge Baker filed a Decision and Order — Per Remand on June 12, 
1981, dismissing the complaint, and complainant again appealed to the 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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Judicial Officer. The case was referred to the Judicial Officer for deci- 
sion on September 17, 1981. 

Respondent requests oral argument before the Judicial Officer, but 
since the issues have been so thoroughly briefed that oral argument 
would not seem helpful, respondent’s request for oral argument, which 
is discretionary (7 C.F.R.§ 1.45 (d) ), is denied. 

The regulations provide (7 C.F.R. §§ 2853.11 (a) (1) (iv) and (v), 
.104 (a) ): 


§ 2853.11 Denial or withdrawal of service. 


(a) For misconduct—(1) Bases for denial or withdrawal. 
An application or a request for service may be rejected, or 
the benefits of the service may be otherwise denied to, or 
withdrawn from, any person who, or whose employee or 
agent in the scope of his employment or agency, .. . (iv) 
has knowingly falsely made, issued, altered, forged, or 
counterfeited any official certificate, memorandum, mark, 
or other identification, or device for making any such 
mark or identification; (v) has knowingly uttered, pub- 
lished, or used as true any such falsely made, issued, al- 
tered, forged, or counterfeited certificate, memorandum, 
mark, identification, or device. 


xkwekwkwkk xk 


§ 2853.104 Application of standards for grades of car- 
cass beef. 


(a) The grade of a steer, heifer, cow, or bullock carcass 
consists of separate evaluations of two general considera- 
tions: 


(1) The indicated percent of trimmed, boneless, major re- 
tail cuts to be derived from the carcass, herein referred to 
as the “yield grade,” and (2) the palatability-indicating 
characteristics of the lean herein referred to as the “qual- 
ity grade.” When officially graded, the grade of a steer, 
heifer, cow, or bullock carcass consists of both the quality 
grade and the yield grade. Each of the quality and yield 
grade designations must remain on grade-identified car- 
casses, sides, quarters, and untrimmed wholesale cuts un- 
less both such designations are removed. However, for sub- 
primal and retail cuts, and for wholesale cuts which have 
been substantially trimmed of external fat, the yield grade 
designation may be removed. 
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On March 25, 1976, the Chief of the Department’s Meat Grading 
Branch, Livestock Division, issued the following instruction which was 
not published in the Federal Register, but was supplied to the packing 
industry, including respondent (Comp. Ex. 1): 


UNITED STATES DEPARTMENT 
OF AGRICULTURE LS Notice (MG)-846 
Agricultural Marketing Service 
Livestock Division 
Washington, D.C. 20250 AVAILABLE TO INDUSTRY 


ACTION BY: Supervisors and Meat Graders 


Removal of Yield Grade Stamps from 
Substantially Trimmed Wholesale Beef Cuts 


The Official U.S. Standards for Grades of Carcass Beef re- 
quire that the quality grade and yield grade designations 
must remain on officially grade identified beef carcasses, 
sides, quarters, and untrimmed wholesale cuts unless both 
designations are removed. The standards permit removal 
of the yield grade designation from subprimal and retail 
cuts and from wholesale cuts that have been substantially 
trimmed of external fat. 


Removal of the yield grade stamps from wholesale cuts 
which have been substantially trimmed is permitted be- 
cause such trimming minimizes the differences in yield of 
closely trimmed retail cuts—the basis for the yield grades. 
This provision applies to wholesale cuts whose external fat 
has been substantially trimmed and also does not exceed 
3/4 inch thickness at any point. It does not provide for the 
removal of yield grade stamps from cuts which naturally 
do not have as much as 3/4 inch fat at any point and which 
have not been substantially trimmed. 


When the yield grade designation is removed from any 
beef carcass, side, or quarter or from any wholesale cut 
which has not been substantially trimmed, the quality 
grade marks must also be completely removed. Failure to 
remove the quality grade marks results in alteration of the 
official USDA grade identification. This is a violation of 
Section 203 (h) of the Agricultural Marketing Act of 1946 
as amended by Public Law 272 (Exhibit A) and of Para- 
graph 53.13 of the “Rules and Regulations of the Depart- 
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ment of Agriculture Governing the Grading and Certifica- 
tion of Meats, Prepared Meats, and Meat Products.” 


Judge Baker (i) did not give controlling effect to the foregoing instruc- 
tion, (ii) did not give controlling effect to the administrative construc- 
tion of the regulation, brought to respondent’s attention, that beef arm 
chucks are not exempt (i.e., as “subprimal” cuts) from the “substantially 
trimmed” requirement, and (iii) did not draw adverse inferences against 
respondent when (1) Bob Hollis, one of the respondent’s key, supervisory 
employees, who used a probe to determine whether the external fat on 
the arm chucks in question was trimmed so as not to exceed 3/4 inch, 
was not called as a witness by respondent, and (2) Carmine M. Faello, an 
officer, director and shareholder of respondent, who was called to the 
chain strre to observe the arm chucks in question was silent at that time 
as to any disagreement with the charge by Martin A. Swingley, Main 
Station Grading Supervisor (responsible for the conduct of grading and 
acceptance services for Southern California, Arizona, Western Nevada 
and Hawaii), that none of the 100 arm chucks in question was substan- 
tially trimmed of external fat. Since I believe that Judge Baker erred in 
the foregoing respects, and others, and that the record in this case 
strongly supports complainant’s position, I am reluctantly compelled to 
disagree with Judge Baker’s principal findings notwithstanding the fact 


that her findings are based, in part, on the demeanor of the witnesses. 


FINDINGS OF FACTS 


1. King Meat Company is, and at all times material hereto was, a cor- 
poration which operates a meat processing establishment at 3349 Pack- 
ers Avenue, Los Angeles, California 90058. 

Carmine M. Faello, an officer, director and shareholder of respondent, 
who was a Federal meat grader for eight years became the assistant 
main station grading supervisor for the Los Angeles station, is responsi- 
ble for instructing respondent’s employees as to meat grading matters 
(Tr. 773-76). 

2. Since August 18, 1959, and continuing to the present, respondent 
has requested and received Federal meat grading and acceptance serv- 
ices at its place of business in Los Angeles, California. Although at the 
time of the hearing respondent was not using meat grading and accept- 
ance services on a daily basis, but rather “infrequently” or “a minimal 
amount of time” (Tr. 244, 910), respondent desires to continue to have 
such services available because “[wJhat may not be extremely important 
today could be the lifeblood of our business tomorrow” (Tr. 910). 

3. Generally, after an animal is slaughtered, it is cut into two parts, 
each called a side, by splitting the backbone. Each side is then divided 
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into a forequarter and a hindquarter by making a cut between the 12th 
and 13th ribs. The forequarter is cut in two, between the fifth and sixth 
ribs, creating a cross cut chuck and rib; and the hindquarter is cut in 
two, creating a loin and round. A beef arm chuck (involved in this pro- 
ceeding) is a cross cut chuck from which the brisket has been removed. If 
the foreshank is then removed from the arm chuck, the cut is called a 
square cut chuck. The cross cut chuck, arm chuck and square cut chuck 
are all wholesale cuts (Tr. 23-24, 49, 436-39). 

4. Meat grading is a service offered by the United States Department 
of Agriculture for a fee to packers which voluntarily choose to have their 
meat graded (Tr. 13-14). There is no requirement that meat be graded. 
Some packers, like respondent, make little use of the service; others do 
not use it at all; many could not operate without it (Tr. 13-15, 244, 910). 

The quality grade for beef, such as prime, choice or good, describes the 
eating characteristics of the beef. The yield grade, which is a number 
from one to five, is a communication to the retailer indicating the per- 
centage of closely trimmed retail cuts that can be obtained from a car- 
cass of beef. Yield grade 1 gives the greatest percentage of closely- 
trimmed retail cuts; yield grade 5 the least.? The amount of external fat 
is one of the factors determining the yield grade. The price difference be- 
tween yield grades 3 and 4 paid by some retailers may be as great, or 
greater, than between Good and Choice. Most chain stores will not buy 
yield grades 4 or 5.° The method of identifying the quality and yield 
grades is by means of a ribbon-like roller containing both designations 
(about five quality grades for each yield grade), which is rolled down the 
entire length of the carcass (Tr. 13-14, 16-17, 32, 138-42, 175, 330-31, 
500-01, 547, 590; and see Tr. 888-89). 

The instruction quoted above before the Findings of Fact explains that 
the regulation permits the removal of the yield grade designations from 
wholesale cuts which have been substantially trimmed of external fat ‘ 
“because such trimming minimizes the differences in yield of closely 
trimmed retail cuts—the basis for the yield grades” (Comp. Ex. 1; Tr. 


2. For example, 10,000 pounds of carcass beef yield grade 3 will produce about 7,280 
pounds of saleable cuts compared to 6,820 pounds from yield grade 4 (Tr. 539-40, 547). 

3. Even when a retailer is not buying by yield grade, if he is familiar with the grading 
regulations and sees that the yield grades, but not the quality grades, have been removed, 
he can expect the meat to be substantially trimmed in accordance with the regulations (Tr. 
57, 500-01, 515, 520, 667-68). 

4. “External fat” is a term commonly used and understood in the meat packing industry 
(Tr. 267, 502-03 and see Tr. 541; contra, Tr. 442). 
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171-72, 511-13). ° The instruction specifies that the external fat cannot 
exceed “3/4 inch thickness at any point” (Comp. Ex. 1).® 

Martin A. Swingley, Main Station Grading Supervisor, responsible for 
the conduct of meat grading and acceptance services in Southern Cali- 
fornia, Arizona, Western Nevada and Hawaii (Tr. 10-11, 15), explained 
“substantially trimmed” as follows (Tr. 36-37; and see Tr. 167, 311, 314, 
352, 736, 853): 


Substantially trimmed—first, I think we should talk 
about—when we say “trim”, we’re talking about removal of 
surface fat and when we substantially trim a cut, we're 
talking about removal of fat on that cut over an extensive 
area in sufficient quantities so that the yield differences 
with the closely-trimmed retail cuts will be minimized. 
What we're in effect doing when we substantially trim is 
were — we're leaving very little difference in the percent 
of yield on these closely-trimmed retail cuts. 


The significance of the yield grade then becomes mini- 
mal. 


The regulation permits the removal of yield grade designations, with- 
out removing the quality grade designations, from subprimal and retail 
cuts without substantial trimming because yield grades were developed 
to measure yields of sides or full carcasses, and as the sides or carcasses 
are subdivided, the meaning of the yield grades diminishes, although not 
completely disappearing (Tr. 511, 587-88). 

5. There is a positive relationship between the amount of external fat 
on a carcass and the degree of marbling, but there does not need to be a 
considerable amount of external fat in order to have a very high degree 
of marbling (Tr. 609-10, 621). Increased marbling is a desirable quality 
in the “middle” meat cuts, i.e., the rib, loin, and round, but not in chucks. 
“Very few retailers are interested in having more fat than is evident on a 
yield grade 2 or yield grade 3 chuck. That is a drag on the market. And 
overfat chucks are a problem” (Tr. 621). 

Carmine M. Faello, referred to in Finding 1, testified that the yield 
grade 4 designations were removed from the beef arm chucks involved 


5. It is not very common, however, in the Los Angeles area for packers to remove the 
yield grade (Tr. 144). 

6. Where there are two muscles with a “bridge” of fat between them, you can trim 
straight across, i.e., you do not have to dig into the “bridge” (Tr. 253-54, 637-38). The De- 
partment is considering the issuance of an amendment to the regulation that would elimi- 
nate the “substantially trimmed” requirement, and permit the removal of yield grade desig- 
nations from any size cut, excluding retail cuts, where the external fat is brought down toa 
maximum of 1/2 inch (Tr. 560-65). 
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in this case to “enhance the package” in view of the “stigma attached to 
fat meat” (Tr. 892). 

6. The Department’s meat grading supervisors are available to pack- 
ers in the Los Angeles area for consultation and advice as to grading 
matters (Tr. 726). Respondent is also on the Department’s mailing list to 
receive matters such as the instruction quoted above before the Findings 
of Fact entitled “Removal of Yield Grade Stamps from Substantially 
Trimmed Wholesale Beef Cuts” (Tr. 38), which is a guideline for industry 
and meat grading personnel (Tr. 47). 

7. On March 18, 1977, seven months before the incident involved in 
this proceeding, Martin A. Swingley, Main Station Grading Supervisor, 
referred to in Finding 4, visited respondent’s plant accompanied by Earl 
Johnson, Assistant Chief of the Meat Grading Branch (Tr. 208), to dis- 
cuss an alleged violation observed the preceding day at Ralph’s Grocery 
Company involving the removal of yield grade designations from beef 
arm chucks (without removing the quality grade designations), several 
of which had not been substantially trimmed of external fat. They dis- 
cussed the alleged violation with Carmine M. Faello, referred to in Find- 
ings 1 and 5, and explained how much fat had to be removed to be “sub- 
stantially trimmed,” demonstrating the requirements (by pointing 
rather than using a knife) in respondent’s meat cooler, and explaining 
the purpose behind the requirement of the removal of fat (Tr. 719-25, 
751-54, 784-87, 804, 883-84). 

8. On April 28, 1977, six months before the incident in question, Mr. 
Swingley conducted a routine review at respondent’s plant, and observed 
some beef arm chucks which had the yield grade designations removed, 
and the quality grade designations intact. He determined that they re- 
quired a small amount of extra fat to be removed to qualify as substan- 
tially trimmed. He discussed this with Mr. Faello, who said that he 
would take care of the matter with the responsible parties at the plant 
(Tr. 761-62, 804-805). 

9. On June 28, 1977, four months before the incident in question, Mr. 
Swingley and Mr. Foster, one of the national meat grading supervisors, 
met at respondent’s plant with Harold Kahn, respondent’s Assistant 
General Manager, and George Johns. The grading officials observed 
about 85 ribs at respondent’s plant which had the yield grade designa- 
tions removed and the quality grade designations intact. Seven of these 
ribs were not substantially trimmed because, even though the ribs orig- 
inally had less than 3/4 inch of fat, they were not trimmed enough. The 
grading officials showed Mr. Kahn and Mr. Johns what areas needed 
more trimming to be substantially trimmed (Tr. 761-65). 

10. Carmine M. Faello, who, as stated above, is responsible for in- 
structing respondent’s employees as to meat grading matters, admitted 





KING MEAT COMPANY 1475 
Cite as 40 A.D. 1468 


at the hearing in this proceeding that “[w]e were told that the beef arm 
chuck—a beef arm chuck needs to be substantially trimmed in order to 
remove a yield grade stamp” (Tr. 907). He further admitted that he was 
told that to constitute substantial trimming, there must be “extensive 
trimming” of the fat (Tr. 853), that it must be trimmed to 3/4 inch or less 
(Tr. 787), and that if the product did not have a natural fat surface of 3/4 
inch to begin with, it still must be substantially trimmed (Tr. 784-87). 

To attempt to comply with the Department’s requirements, Mr. Faello 
explained the Department’s requirements to respondent’s employees, 
and furnished them with specially prepared 3/4 inch steel probes (Resp. 
Ex. L), which is a tool that can be used to determine whether external fat 
exceeds 3/4 inch (Tr. 784-99, 855-57, 913-17, 921-22); Bob Hollis (who 
supervises the trimming of meat at respondent’s plant) and Harold H. 
Kahn (respondent’s Assistant General Manager) observe the meat cut- 
ters using the probes (Tr. 825, 861, 914-16); and Mr. Faello walks 
through the plant from time to time and observes the use of the probes 
(Tr. 798). Mr. Faello testified that the substantial trimming regulations 
are not clear, that they do the best they can to comply with them, trim- 
ming more than required to keep in compliance, and that they achieve 
full compliance with the regulations (Tr. 898-900). Mr. Faello knew that 
removing the yield grade designations without substantial trimming is a 
“serious offense” (Tr. 872). 

Harold H. Kahn issued the following notice to respondent’s employees 
relating to the use of the probes, and had respondent’s employees sign 
the notice (Resp. Ex. K): 


Notice to Employee's 
Subject: Use of 3/4” Fat Probes 


Upon reading, understanding and signing for receipt of, 
you will be issued a stainless steel probe to be used to de- 
termine the fat thickness of any standard primal cut that 
the yield grade 4 is to be removed. 


Your supervisor will demonstrate the use of the probe to 
each employee individually and will reiterate verbally the 
following instructions. 


1) To remove the Y4 stamp you must substantially trim 
the surface fat and by using the probe determine that at no 
point is there more than 3/4” of fat remaining. 


2) Should the primal not have 3/4” fat cover you will 
substantially trim the fat surface as demonstrated by your 
supervisor. 
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3) Upon complete assurance that you have complied 
with the above directions you may then remove yield 
grade. 


4) If at anytime there is a question do not hesitate to call 
your supervisor. 


5) It is extremely important that you adhere to the 
above instructions. 


Employee’s signature 


11. (a) On or about October 17, 1977, respondent’s employees re- 
moved yield grade designations, without removing the quality grade des- 
ignations, from 100 beef arm chucks, and then shipped said chucks for 
the purpose of sale to Ralph’s Grocery Company, Compton, California.’ 
These are the arm chucks involved in the present proceeding. 

(b) Bob Hollis had responsibility for supervising the operations in re- 
spondent’s plant encompassing the trimming of the arm chucks shipped 
to Ralphs on October 17, 1977 (Tr. 825, 861). He was described as a “su- 
pervisory employee,” a “key employee,” but a part of “management” only 
in “a limited sense,” i.e., he would be at a “[vJery, very low level” in man- 
agement (Tr. 825-26, 861). He reports to Harold Kahn. 

Although Bob Hollis was the person who probed the arm chucks (with 
the probe described in Finding 10) which went to Ralph’s on October 17, 
1977 (Tr. 861), he was not called as a witness by respondent. No one else 
involved in preparing, handling or supervising the arm chucks sent to 
Ralph’s on October 17, 1977, was called by respondent as a witness, ex- 
cept Harold Kahn. 

(c) Harold Kahn’s entire testimony relating specifically to the arm 
chucks shipped to Ralph’s on October 17, 1977, is as follows (Tr. 916-21; 
emphasis added): 


DIRECT EXAMINATION 
zkxkekekweKkKk * 


Q. And on or about the 17th of—October 17th, 1977, 
when some arm chucks were delivered to Ralph’s and there 
was an incident with the Department of Agriculture—are 
you generally familiar with that event? 


A. Yes, sir. 


7. There is no reason to dispute respondent’s contention that 160 beef arm chucks were 
shipped to Ralph’s but only 100 were observed by complainant’s witnesses. The other 60 
arm chucks could have been used by Ralph’s before complainant’s witnesses arrived, or 
they might have still been at Ralph’s in a different location. The 60 arm chucks not ob- 
served are not involved in the complaint and are, therefore, irrelevant to this proceeding. 
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Q. On that date or prior to that date had there been any 
changes in the method that was used by King in defatting 
the meat? Had they continued to use these probes during 
that period? 


A. Yes, sir. 


Q. Was the meat that was made on that day, or cut and 
trimmed on that day, trimmed in accordance with the 
regulations to the best of your knowledge and belief? 


A. Yes, sir. 
xnwnwekkK 
CROSS-EXAMINATION 
BY MR. MARCUS: 


Q. ... Do you recall the particular beef arm chucks that 
were delivered to Ralph’s from King Meat Company on Oc- 
tober 17th, 1977? 


A. I know we delivered some. 
Q. Pardon? 
A. I know we delivered arm chucks to them, to the— 


Q. Can you testify that all those arm chucks were 
probed at King Meat Company? 


A. To the best of my knowledge they were. 
Q. Did you observe them being probed? 
A. Idon’t remember. I don’t remember. 


Q. When you say “the best of your knowledge,” are you 
saying that it was company policy to probe all chucks, and 
if company policy were followed, then they should have 
been probed? 


A. Yes, sir. 


Q. You did not observe the chucks being probed that 
day? 


A. I didn’t say that. I said I don’t remember. 
Q. You don’t remember? 


A. (No response.) 
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Q. Were the chucks sent to Ralph’s that day substantial- 
ly trimmed? 


A. To my knowledge,* yes, sir. 
Q. Did you observe the chucks? 


A. I see them—I saw them in the cooler. I saw them 
being loaded on the truck. 


xkkkekwekk * 


Q. Could you explain why there was an inch to an inch 
and a half of fat on those chucks? 


A. To my knowledge they are ° all down to three-quarter 
inch. 


Q. Did you see the clod area of every chuck that left for 
Ralph’s that day? 


A. Ican’t remember. 


Q. Do you keep records of your observations with re- 
spect to the use of probes by employees under your super- 
vision? 


A. No, sir. 
x*weKwekweK Kw kK 


Q. Do you have any idea why the yield grade stamps 
were removed from the chucks delivered to Ralph’s on Oc- 
tober 17th? 


A. DoI have any idea why? 
. Do you know why? 
. DoI know why? 
. Yes. 
. It’s the way we—were going to send them out— 
. Pardon? 


. It’s the way we send our chucks out. 


8. The witness was undoubtedly using the phrase “To my knowledge” in the identical 
manner as “To the best of my knowledge,” which he explained above. 

9. The use of “are” rather than “were,” together with “to my knowledge,” emphasizes 
that Mr. Kahn was testifying as to company policy rather than observations of the arm 
chucks shipped to Ralph’s on October 17, 1977. 
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. Oh, that’s the way you send your chucks out? 
. That’s the way they went out that day. 

. Do they go out that way all the time? 

. Which way? 

. Without yield grade stamps. 

A. Sir, it’s—it’s—I really can’t even—I'm trying to draw 
back—I don’t remember when necessary to remove 
the—the—to remove a yield grade—the proper procedure 
is done. I know that for a fact. Other—other times when 
the yield grade is removed along with the quality grade. 


There are times when it’s—when there’s nothing needs to 
be done with it. 


Q. When will you remove a yield and quality grade? 


A. Pardon me? 


Q. When would you remove a yield and quality grade? 


A. When we—something go into the—into the boning 
room—take it off before it gets there. 


Q. Do you remove yield and quality grades on chucks 
that are leaving your plant and being sold to someone else? 


A. Yes. 
Q. Pardon? 
A. Yes. 


Q. You do? You have customers who require no roll or 
ungraded chucks, in order to fill these orders you remove 
both yield and quality grademarks? 


A. Yes. 
Q. It’s frequent? 
A. It happens. 


Q. Do you remove Good or Choice yield and quality 
grademarks? 


A. If we have to, yes, sir. 
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Q. You do whatever’s necessary to fill the order. I guess 
that’s—is that a fair conclusion? 


A. Yes, sir. 


(d) The investigation of the 100 arm chucks shipped to Ralph’s on Oc- 
tober 17, 1977, originated because, during a routine visit to respondent’s 
plant that day, Martin A. Swingley, referred to in Findings 4, 7, 8 and 9, 
observed pieces of fat on the floor near the loading dock which contained 
yield grade 4 designations, and there was very little other fat in that 
area on the floor (Tr. 15-17).'° He asked one of his meat grading supervi- 
sors, Kenneth Damplier, to visit Ralph’s Grocery Company and observe 
any cuts of meat with yield grade designations removed (Tr. 18, 283). 

(e) Mr. Dampier went to Ralph’s and observed some beef arm chucks 
in a holding cooler with the yield grade designations removed and the 
quality grade designations remaining (Tr. 283-84). He initially examined 
several of the arm chucks visually and determined that they were not 
substantially trimmed because “[o]nly a minor amount of external fat 
had been removed and there was just very little removal at all” (Tr. 284). 
The arm chucks had respondent’s plant number on them, and Ralph’s 
personnel told him that they came from respondent that morning (Tr. 
283-84). 

Mr. Dampier advised Ralph’s foreman of the violation and then called 
Mr. Swingley, advising him that he found several arm chucks with yield 
grades removed and not substantially trimmed (Tr. 20-21, 202-03, 284- 
85). 

Mr. Dampier then returned to the holding cooler and examined and 
counted each of the arm chucks. He counted 100 chucks (Tr. 285). He ob- 
served “very little evidence of trimming on any [of the] chucks” (Tr. 286). 
It was “very easy” for him to make the determination that the arm 
chucks were not substantially trimmed because “[o]nly a minor amount 
of external fat had been removed and there was just very little removal 
at all” (Tr. 284; and see Tr. 338). He was able to observe the fat covering 
on the separation between the fifth and sixth ribs, and estimated that 
“they all exceeded three-quarter’s of an inch” (Tr. 286). 

(f) When Mr. Swingley arrived at Ralph’s on October 17, 1977, pursu- 
ant to Mr. Dampier’s call, he independently examined the 100 arm 
chucks (while Mr. Dampier was getting an inspector to retain the meat 
(Tr. 30, 287) ), and found “very little evidence of any external or surface 
fat removal” (Tr. 28-29; Tr. 27, 30, 166-67, 770-71). It “wasn’t very diffi- 
cult” to determine by a visual examination of the arm chucks that they 
were not substantially trimmed (Tr. 215, 770-71). He determined that 


10. I draw no adverse inference from the absence of other fat on the floor since Mr. 
Faello testified that when arm chucks are defatted, the fat is thrown into a tank (Tr. 806- 
07). 
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none of the 100 chucks were substantially trimmed (Tr. 59, 202), and all 
had the yield grades, but not the quality grades, removed (Tr. 28, 35-36, 
59). Mr. Swingley testified (Tr. 61, 170-71): 


A There was some trimming on these chucks, very, very 
little, very little amount. They bore evidence of knife 
marks and some minor amount of fat removal. 


wh WOR ERR 


A One of the chucks within the hundred had no evi- 
dence of any fat removal on it. 


x*wkekkk xk 


A Well, looking at the surface area or fat surface area of 
the chucks, the evidence of trimming was in very restrict- 
ed areas, very, very small area of the surface of the chuck. 


K © eR ® 


A In some of the chucks we had to examine them very 
closely to even find if there were any areas that were 
trimmed at all. 


Mr. Swingley discussed his findings with Mr. Dampier, and they both 
agreed that all of the chucks exhibited only a minor amount of trimming 
(Tr. 27, 290-92). They then proceeded to cut into 10 of the arm chucks to 
measure the thickness of the fat at the “clod” area (Tr. 29, 730-34)." 
They made the measurements “{iJnitially out of curiosity to see how deep 
the fat was in an area that had been trimmed” (Tr. 29-30, 166, 193-96, 
233-40, 292). The measurements ranged from a minimum of one inch to 
a maximum of one and one-half inches. They kept no records of the 
measurements and did not remember how many of the arm chucks had 
one inch of fat (Tr. 29, 59, 216, 292, 325-28, 339-41). 

(g) Later on October 17, 1977, Carmine M. Faello, referred to in Find- 
ings 1, 5, 7, 8 and 10, came to Ralph’s (accompanied by George Johns, 
one of respondent’s officers who is superintendent in charge of the plant, 


11. The “clod” area where the measurements were taken is in the area from which the 
shoulder rose, a very thin muscle, had been removed. If the shoulder rose is not removed, 
the underlying fat does not have to be trimmed. However, when the shoulder rose is re- 
moved, the fat originally underneath it becomes external (or surface) fat, which must be 
trimmed. Theoretically, a packer could trim up to the shoulder rose without removing it 
and leave the shoulder rose protruding, without trimming the underlying fat, but meat 
trimmed in that manner would not be very merchantable. If the meat had a thin layer of 
fat to begin with, the shoulder rose might be left intact. The fat in the “clod” area is usually 
thicker than in other areas (Tr. 168-69, 232, 268-70, 310, 317-18, 324, 716). None of the 
measurements was taken in a “bridge” area (Tr. 726-27, 770; see note 6 supra). 





1482 AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 1468 

but does not deal with grading matters (Tr. 62-63, 821-22, 825) ), after 
being advised by telephone that meat was being retained because Mr. 
Swingley and Mr. Dampier maintained that the yield grade stamps were 
improperly removed, and Ralph’s could be implicated in the violation 
(Tr. 59-61, 197, 777-78). Mr. Faello went to Ralph’s to “save” a “substan- 
tial account” (Tr. 778). He was primarily concerned with getting the 
chucks released for Ralph’s disposition as quickly as possible (Tr. 778-79, 
858, 865). He told Mr. Swingley that if there was any problem, it was 
King Meat’s rather than Ralph’s (Tr. 66, 198, 328-29, 779). 

Mr. Swingley explained to Mr. Faello that the 100 arm chucks, with 
the yield grade designations removed, were not substantially trimmed. 
He pointed out to Mr. Faello the 10 arm chucks that had been cut and 
measured (Tr. 64). 

Mr. Faello admits that Mr. Swingley told him that all of the 100 arm 
chucks were out of compliance (Tr. 872). He further admits that al- 
though he was given an opportunity to examine all the arm chucks in 
question, he did not do so, but merely “walked through” them with Mr. 
Swingley (Tr. 853, 864). He did not have with him or use a “probe” to de- 
termine whether the external fat exceeded 3/4 inch (Tr. 818, 857-58). He 
testified (Tr. 853): 


Q. But you examined all the chucks? 


A. No, I did not. I walked through what I saw— 
Q. Were you given an opportunity to examine them? 


A. Yes, absolutely. 


As to the 10 arm chucks measured by Mr. Swingley and Mr. Dampier 
and the one not trimmed at all, Mr. Faello testified (Tr. 864-65): 


Q. Did you examine the 10 chucks that Mr. Dampier and 
Mr. Swingley cut and measured? 


A. I don’t have a clear recollection of that. I know I 
walked through the chucks with Marty. And I—I don’t 
know what my—what procedure went on then. 


Q. How do you account for the one chuck that by your 
own admission was not trimmed at all? 


A. Ican’t answer that. I don’t know. 
Q. Do you think it was probed? 


A. Obviously it wasn’t probed. Obviously it was not 
probed. 
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x*wekekkk * 


A. It was—it was a goof on our part. We blew the one 
chuck. 


Mr. Faello stated at the hearing that he thought the arm chucks were 
substantially trimmed except for the one not trimmed at all (Tr. 779, 
801, 854, 865, 872-73), but that he did not think of the possibility of us- 
ing the appeal procedure (Tr. 873-76). He admitted that “I didn’t make 
any pronouncement to Mr. Swingley in disagreement” with his conclu- 
sions (Tr. 876)." 

(h) Ralph’s was not buying the arm chucks in question on a yield grade 
basis, and accepted them without a price adjustment knowing that Mr. 
Swingley and Mr. Dampier determined that they were not substantially 
trimmed. Pursuant to an agreement between all parties concerned, the 
chucks were processed by Ralph’s under the continuous surveillance of a 
meat inspector. Ralph’s continued to do business with respondent (Tr. 
67, 201-02, 783, 801-02). 

12.* None of the 100 beef arm chucks shipped by respondent to 
Ralph’s on October 17, 1977, was “substantially trimmed” within the 


12. Even if he had thought of the appeal procedure, no adverse inference would be 
drawn from his failure to use it because an appeal from a determination by the Main Sta- 
tion Supervisor, in charge of grading in Southern California and several other states, 
would not have a high probability of success; and Mr. Faello had an understandable inter- 
est in wanting to get the meat immediately available to Ralph’s. Mr. Faello testified (Tr. 
874): 


My first and foremost conviction and attempt and desire was to try to 
salvage a customer, probably the biggest and most important customer we 
had — get those chucks into the normal boning or preparing procedure as 
quickly as I could. 


To me, that would salvage the situation. That was first and foremost in my 
mind, nothing else. And based on that I asked Mr. Swingley how I could get 
that job done. And he proceeded to tell me. 

13. Shortly before, Mr. Faello testified (Tr. 865): 


A. I don’t remember much of the conversation there except that I wanted 
to get that damn thing over with. That’s all I can remember. I said those 
chucks were trimmed. And I was frankly a little upset about being there. 


This is inconsistent with his admission quoted above that he did not express disagree- 
ment to Mr. Swingley. Since Mr. Swingley and Mr. Dampier both testified that Mr. Faello 
expressed no disagreement (Tr. 65-66, 241-42, 298), I accept Mr. Faello’s admission quoted 
above. Mr. Swingley and Mr. Dampier actually testified that Mr. Faello admitted that they 
(King Meat) made a mistake on the chucks (Tr. 65-66, 298), but Mr. Faello denies making 
an admission except for the one chuck not trimmed at all (Tr. 779). It is not necessary to re- 
solve whether Mr. Faello made an admission or merely expressed no disagreement. 

14. This finding includes ultimate findings based on inferences from the preceding find- 
ings. 
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meaning of the regulation since external fat was not removed over an ex- 
tensive area in sufficient quantities to minimize the differences in yield 
of closely trimmed retail cuts. It was very easy to tell from a visual ex- 
amination that none of the chucks was substantially trimmed in view of 
the very minor amount of fat removal. In addition, at least a substantial 
number of the chucks had from one to one and one-half inches of exter- 
nal fat. At least one of respondent’s key, supervisory employees, Bob 
Hollis, who had responsibility for supervising the trimming of the 
chucks shipped to Ralph’s and used a measuring probe on them, knew 
that they were not in compliance with the regulation, and had an oppor- 
tunity to prevent the violation. Harold Kahn, respondent’s Assistant 
General Manager, also had an opportunity to discover and prevent the 
violation. 


CONCLUSIONS 
I. “Subprimal Cuts.” 


The grading regulation involved in this case permits the removal of 
yield grade designations (while leaving the quality of grade designations 
intact) from “subprimal” cuts of beef irrespective of whether they have 
been substantially trimmed (7 C.F.R. § 2853.104 (a) ). If a beef arm 
chuck is a “subprimal” cut, within the meaning of the regulation, there is 


no need to consider other issues. Respondent would prevail. 

The term “subprimal” cut is not defined in the regulation or in any 
written instruction. Under the Department’s construction of its regula- 
tion, beef arm chucks are not “subprimal” cuts. This construction is re- 
vealed in the testimony of Mr. Swingley, who administers the meat grad- 
ing program in Southern California and other states (Tr. 719-25, 736, 
751-54, 761-62, 784-87, 804-05, 883-84). 

The Department’s construction of its meat grading regulation is con- 
sistent with the published definition of “primal parts” in the Federal 
meat inspection regulations, which require each “primal part” of a car- 
cass to be marked with the official inspection legend, and define “primal 
parts” as follows (9 C.F.R.§ 316.9 (b) ): 


Primal parts are the wholesale cuts of carcasses as custom- 
arily distributed to retailers. The round, flank, loin, rib, 
plate, brisket, chuck, and shank are the primal parts of 
beef carcasses. 


Under this definition, all three parts of the cross cut chuck, i.e., the 
chuck, brisket and shank, are “primal” parts. The beef arm chucks in- 
volved here are a combination of two of the “primal” parts, the chuck 
and shank. Even the brisket, which is removed from the cross cut chuck 
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to make an arm chuck, remains a “primal” part. Although the Federal 
meat inspection regulations are not controlling as to Federal meat grad- 
ing matters, they strongly illustrate the reasonableness of the adminis- 
trative construction of the grading regulations. 

The beef cuts listed above as “primal parts” are the identical cuts iden- 
tified as “primal cuts” in 1973 by the Industrywide Cooperative Meat 
Identification Standards Committee. This Committee is composed of ex- 
ecutives and representatives from 35 groups geographically distributed, 
representing different types and sizes of grocery and packer/processor 
operations, including the 3 major meat packer trade associations, Amer- 
ican Meat Institute, National Independent Meat Packers Association 
and Western States Meat Packers Association (of which respondent’s 
Mr. Faello is a director (Tr. 886) ), and Ralph’s Grocery Company, which 
received the arm chucks involved in this case.** The Committee received 
assistance from the Council of Better Business Bureaus, Washington, 
D.C., the White House Office for Consumer Affairs, and the U.S. De- 
partment of Agriculture. 

In 1973, the Committee’s designation of “primal cuts” and “subprimal 
cuts” was published and distributed by the National Live Stock and Meat 
Board, an industry board representing all aspects of the livestock and 
meat industry (producers, packers, processors, purveyors and retailers), 
in a manual entitled Uniform Retail Meat Identity Standards, A pro- 


gram for the retail meat trade by the Industrywide Cooperative Meat 


15. The members of the Committee are from American Meat Institute, Chicago, Illinois; 
American Meat Science Association, Chicago, Illinois; Associated Grocers’ Company of St. 
Louis, Missouri, St. Louis, Missouri; Cooperative Food Distributors of America, Park 
Ridge, Illinois; Cullen Enterprises, Inc., Chicago, Illinois; Dillon Companies, Inc., Hutch- 
inson, Kansas; The Fleming Company, Topeka, Kansas; Giant Food, Inc., Washington, 
D.C.; The Godfrey Company, Waukesha, Wisconsin; The Grand Union Company, East Pat- 
erson, New Jersey; The Great Atlantic & Pacific Tea Cmpany, Chicago, Illinois; Inde- 
pendent Grocers’ Alliance Distributing Company (IGA), Chicago, Illinois; Iowa Beef Proc- 
essors, Inc., Dakota City, Nebraska; Jewel Companies, Inc., Melrose Park, Illinois; John 
Morrell & Co., Chicago, Illinois; Knebel Processing, Belmont, Wisconsin; Lucky Stores, 
Inc., Dublin, California; Minnesota Food Retailers Association, St. Paul, Minnesota; 
National-American Wholesale Grocers’ Association, New York, New York; National Asso- 
ciation of Food Chains, Washington, D.C.; National Association of Meat Purveyors, 
Tucson, Arizona; National Association of Retail Grocers of the U.S., Inc., Chicago, Illinois; 
National Independent Meat Packers Association, Washington, D.C.; National Institute 
Locker & Freezer Provisioners, Elizabethtown, Pennsylvania; National Live Stock & Meat 
Board, Chicago, Illinois; Ralph’s Grocery Company, Los Angeles, California; Red Owl 
Stores, Inc., Minneapolis, Minnesota; Scotty’s Markets, Louisville, Kentucky; The Stop & 
Shop Companies, Inc., Boston, Massachusetts; Super Market Institute, Inc., Chicago, 
Illinois; Supermarkets Interstate, Omaha, Nebraska; Swift Fresh Meats Company, 
Chicago, Illinois; Von’s Grocery Company, El] Monte, California; Western States Meat 
Packers Association, San Francisco, California; Wilson & Company, Oklahoma City, Okla- 
homa. 
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Identification Standards Committee. In that manual, pages 5 and 6, the 
following definitions are set forth: 


PRIMAL CUTS OF BEEF—Round, loin, flank, rib, 
chuck,” brisket, plate and shank. 


xzxawekwekkk * 


SUBPRIMAL CUTS—Smaller-than-primal cuts such as 
when the primal round is split into top round, bottom 
round, eye round and sirloin tip. Subprimal cuts are used 
in “boxed beef” programs. 


Under this “industry” definition set forth by representatives of the 
meat packer/processor and grocery industries throughout the United 
States in an effort to achieve uniformity in the use of trade terminology 
throughout the United States, all three parts of the cross cut chuck are 
regarded as “primal cuts,” the chuck (.e., square cut chuck), shank and 
brisket. An arm chuck is a combination of two of these “primal cuts,” the 
“chuck” and “shank.” Even the brisket, which is removed from the cross 
cut chuck to make an arm chuck, is regarded as a “primal cut.” 

Dr. Curtis L. Kastner, Associate Professor, Kansas State University, 
testified as a witness for complainant as to the meaning of subprimal 
cuts. He has two graduate degrees from Oklahoma State University 
“specifically in the area of meat processing” (Remand Tr. 11), has con- 
tributed to two textbooks (one on meat, poultry and seafood technology, 
which is used as a guide “when we cut carcasses all the way down to the 
retail cut level,” and the other on “carcass chilling techniques for all 
three species: beef, pork, and lamb, as well as the yield of wholesale cuts, 
primals, sub-primals, and so on” (Remand Tr. 12) ), and teaches courses 
“related to food processing, particularly meat processing. Those courses 
dealing with the preservation, selection, with meat and meat products, 
slaughter, cutting, identification” (Remand Tr. 10). 

Dr. Kastner testified (Remand Tr. 16): 


A Sub-primal cut as normally recognized by the people 
in the industry that I come in contact with, and the way 
that we teach our students, is a defined subdivision, the 
smallest wholesale units of a carcass. That would be my 
definition of sub-primal cut. 


Q Okay. Can you tell me—would you tell me what a 
cross-cut chuck is? 


16. An illustration on page 2 of the manual, set forth as an appendix to this decision, 
shows that the term “chuck” refers to the square cut chuck (see Finding 3). 
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A Cross-cut chuck is a wholesale unit that consists of 
three smaller wholesale cuts, and primarily the square-cut 
chuck, the brisket and the foreshank. 


Q Can you tell me what arm chuck is? 


A An arm chuck is an accumulation of two smaller 
wholesale cuts, the square-cut chuck and the foreshank. 


Q In your opinion, is an arm chuck a sub-primal cut? 
A No. 


Q Do you know any experts in meat cutting who would 
disagree with you about that? 


A I investigate this quite widely, asking peers, visiting 
people in the industry, and in my opinion I don’t know of 
anybody that considers the arm chuck a sub-primal cut. 


Dr. Kastner had never heard of anyone referring to an arm chuck as a 
subprimal cut (Remand Tr. 16, 18-20), and although he had not studied 
the meat industry in Southern California (Remand Tr. 22-23), he was not 
aware of regional definitions for the term subprimal cut (Remand Tr. 52- 
53). Dr. Kastner testified on cross-examination (Remand Tr. 49-51): 


Q No. I asked whether or not it isn’t true that in the area 
of the meat business that you are most familiar with, cuts 
are described as wholesale or retail rather than primal or 
sub-primal? 


A I’m familiar with both of those being used in certain 
segments of the industry. 
Q Now, which segment uses which? 


A Say, at the retailer level, we’re talking about the retail 
level, they would probably be more inclined to use the 
wholesale, retail cut terms. 


At the packer level, let’s say this is the type of packer 
that is producing a boxed beef cut,'’ they would be more 
apt to use the terms “primal, sub-primal.” 


Q And how about the packer who doesn’t make boxed 
beef, but he slaughters cattle and sells the fresh meat as 
such. 


17. This is consistent with the Uniform Retail Meat Identity Standards definition, 
quoted above, which states that “[slubprimal cuts are used in ‘boxed beef’ programs.” 
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A In what form is he selling the meat? 


Q He’s got a cooler for the sides, fore quarters, hind 
quarters— 


A Uh-huh. 


Q —chucks, rounds, loins, and ribs. And he sells them as 
such without processing them. 


Isn’t it true that you don’t know what terminology he 
might use? 


” 


A He would use the terms “primal cuts, wholesale cuts. 
And if he didn’t cut those cuts that you're talking 
about—he didn’t cut them anymore himself, then sub- 
primal would not be a term that he would use. If he uses 
those items that you mentioned. 


Q He wouldn’t normally use, in talking with the trade 
he would refer to these as “rounds,” “loins,” or cuts of that 
nature, rather sub-primal or primal, wouldn’t he? 


A That’s probably the way he would do. 
Q Yes. And the market doesn’t use “primal” and “sub- 


primal” very much, does it? 


A No, sir, and I’ve looked at the market record, you 
know, to get—to see what the latest terminology is that is 
used, and they use the term “wholesale.” 


Q They don’t use the terms “primal” and “sub-primal”? 


A At least the portion that I looked at, the term that I 
saw most frequently used was “wholesale.” 


In addition, Jerry Goodall, Acting Director, Meat Quality Division, 
Food Safety and Quality Service, U.S.D.A., responsible for directing the 
entire meat grading program (Tr. 496), testified that it would be “abso- 
lutely ridiculous” to call a beef arm chuck a subprimal cut (Tr. 566). 

On behalf of respondent, Carmine A. Santare, Executive Vice-Presi- 
dent and General Manager of the Western States Meat Packers Associa- 
tion, which represents meat packers in 14 Western States, including re- 
spondent, testified that the terms “primal cuts” and “subprimal cuts” do 
not have a fixed and uniform meaning throughout the country, and that 
subdivision of the cross cut chuck into smaller units would result in sub- 
primal cuts (Tr. 437-38, 440-42, 449-50). He would not regard the bris- 
ket, plate or flank as primal cuts (Tr. 450). His interpretation of the term 
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“subprimal cuts” is contrary to the industry definition set forth above, 
which was prepared by representatives of the entire industry, including 
his trade association, the Western States Meat Packers Association. 

Mr. Faello also indicated that the interpretation of subprimal cuts in 
Los Angeles may be different than in other areas, and that in his opin- 
ion, there are only four primal cuts (the cross cut chuck, rib, loin and 
round), and anything smaller is a subprimal cut (Tr. 807-11). Edwin R. 
O’Neill, who for 15 years owned and was active in a meat packing plant 
in Fresno, California, had the same view as to primal and subprimal cuts 
(Tr. 91-94). 

Judge Baker accepted respondent’s evidence as to whether an arm 
chuck is a subprimal cut over the testimony of Dr. Kastner, Mr. Swing- 
ley and Mr. Goodall, and the definitions set forth under the meat inspec- 
tion program and by the industry-wide Committee, referred to above 
(which were set forth in complainant’s briefs). She states (Decision and 
Order — Per Remand 22, 24-26 (emphasis in original) ): 


15. Respondent maintains that the chuck is called a 
cross-cut or cross-chuck since it goes all the way across the 
carcass and that when the cross-cut chuck is further di- 
vided by removing the brisket, it becomes an arm chuck, a 
sub-primal cut. The evidence of record supports this con- 


tention of Respondent, as it relates to Respondent’s knowl- 
edge and understanding and as such evidence pertains to 
the matter of definitions in this case, even considering the 
testimony of Prof. Kastner at the Remand Hearing. 


The testimony of Prof. Kastner did not contradict the 
testimony of Respondent already in the record, which 
established that the phrases “primal cut” and “subprimal 
cut” had no definite, universal meaning; that the United 
States Department of Agriculture had failed to define the 
phrases despite numerous industry requests for definition, 
and that the definition of an arm chuck as a sub-primal cut 
was commonly used in Southern California. 


xwewkkk xk 


Upon cross-examination, Professor Kastner indicated 
that he had not studied the meat industry in Southern 
California. He did not know how members of the meat 
industry in Los Angeles interpreted the phrases “primal 
cut” or “sub-primal cut”. The definition which Professor 
Kastner had seen was that which had been included in pub- 
lications. Dr. Kastner did not know what definition was 
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commonly used, if there was one, in the Southern Califor- 
nia meat packing industry. (TR 26) 


Since he never studied the meat industry in Southern 
California, he indicated he would have to “guess” how the 
phrases “primal cut” or “sub-primal cut” are interpreted in 
Southern California, and his “guess” would be based on an 
assumption. (TR 24) 


With respect to this testimony of Professor Kastner, it 
has been evaluated accordingly. Professor Kastner was 
indeed an intelligent professional witness. By his own ad- 
mission, he was not familiar with the meat packing indus- 
try in Southern California nor was he in a position to know 
whether or not the meat packers in the Los Angeles area 
had attended universities, or whether or not they had sub- 
scribed to the publications upon which he was premising 
his definition. 


xkkwewekk kk 


Cross-examination of the witness does not reveal a clear 
relationship of his testimony to the relevant issues 
herein. ... Much of the testimony of Professor Kastner is 
not convincing with respect to the terminology utilized by 
the meat slaughterers in the Southern area of California. 
Professor Kastner was more apt to use the terminology re- 
tail cut and wholesale cut, and he did not evidence a famil- 
iarity with utilization of the terms “primal” and “sub- 
primal” cuts.’® 


Professor Kastner had been supplied with certain docu- 
mentation including some of the testimony taken at the 
original oral hearing, as well as the Judge’s Decision, and 
he had an opportunity to review same. Although he dis- 
agreed and, in fact, controverted the original Finding of 
Fact No. 15 [which found that “The arm chucks in question 
here were subprimal cuts from primal cuts”], the record 
does not disclose that he had been furnished the entire rec- 
ord evidence or that his opinion was premised upon the 


18. Dr. Kastner’s testimony shows that he was familiar with the utilization of the terms 
“primal” and “subprimal,” but that some segments of the industry use the terms “whole- 
sale” and “retail” instead (Remand Tr. 49-51). Judge Baker’s criticism, in this respect, is 
without justification. 
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record evidence, a requirement of the Administrative Pro- 
cedure Act.’® 


However, an overall evaluation of his testimony is nei- 
ther persuasive nor supportive of the Complainant’s con- 
tention as to what should be considered a primal cut and 
what should be considered a sub-primal cut, premised upon 
the record in this proceeding. 


Elsewhere in her findings and conclusions, Judge Baker states (Deci- 
sion and Order — Per Remand 11, 13, 15 (emphasis in original) ): 


The Complainant further refers to Finding of Fact 15 
[which found that “The arm chucks in question here were 
subprimal cuts from primal cuts”] as the Administrative 
Law Judge’s interpretation of the Agency’s regulations. 
The original Decision issued by me negates this and, in 
fact, emphasizes the point that the Administrative Law 
Judge was deciding the case premised upon the record pre- 
sented and was not engaged in deciding policy as to what 
should be a sub-primal cut and what should not be a sub- 
primal cut. 


x*wrwekk kx 


7. The terms “sub-primal cut” and _ substantially 
trimmed did not have a definite meaning to some members 
of the industry and they sought clarification thereof and 
uniform enforcement by: 


zk nwnwekkk rt 


The record evidence in the subject adversary, disciplinary 
case is not sufficient to make a finding as to. . . what the 
definitions of primal and sub-primal cuts should be. . . . No 
attempt is made herein to make a determination, binding 
upon the entire industry, or even the sigment thereof rep- 
resented by the southern California area, as to what the 
proper definitions are. 


Judge Baker’s findings and conclusions show that she misconceived 
her function. Her function was to interpret the term “subprimal” as used 
in a Federal regulation, published in the Federal Register, promulgated 


19. It was not Dr. Kastner’s function to weigh the evidence in the hearing record to de- 
termine whether an arm chuck should be considered as a subprimal cut. His function was 
to give expert testimony as to the meaning of the term, as it is generally understood, which 
he did. Judge Baker’s criticism, in this respect, is without justification. 





1492 AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 1468 


by the U.S. Department of Agriculture. Yet Judge Baker emphatically 
denies performing that function (see the excerpts quoted immediately 
above). 

The proper exercise of that function would not have been, as Judge 
Baker thought, “deciding policy as to what should be a sub-primal cut,” 
but, rather, the quasi-judicial function of interpreting an agency’s regu- 
lation. 

Judge Baker’s findings center on how respondent and others in the 
Southern California area regard the term subprimal. But in interpreting 
the term “subprimal” in a Federal regulation, applicable nationwide, we 
are not concerned at all with respondent’s knowledge and understanding 
of the term, or with the terminology used by packers in Southern Cali- 
fornia. Whatever the term means, it must mean the same in Southern 
California as in Northern Maine. 

If there is more than one reasonable interpretation of a term in a Fed- 
eral regulation, it is well settled that an agency’s interpretation of its 
own regulation is controlling unless it is capricious, irrational or incon- 
sistent with the regulation. Bowles v. Seminole Rock & Sand Co., 325 
U.S. 410, 413-414 (1945); FCC v. Broadcasting Co., 309 U.S. 134, 148, 
n. 6 (1940); Norwegian Nitrogen Products Co. v. United States, 288 U.S. 
294, 325 (1933); Allen M. Campbell Co. Gen Con. v. Lloyd Wood Con- 
struction Co., 446 F.2d 261, 265 (5th Cir. 1971); United Truck Lines v. 
ICC, 189 F.2d 816, 817 (9th Cir.), cert. denied, 342 U.S. 830 (1951); L. 
Gillarde Co. v. Joseph Martinelli & Co., 169 F.2d 60, 60-61 (1st Cir.), 
cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 
515, 517 (1st Cir. 1947); Superior Packing Co. v. Porter, 156 F.2d 193, 
195 (8th Cir.), cert. denied, 329 U.S. 788 (1946); Bowles v. Mannie & 
Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 U.S. 736 (1946); 
Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (3d Cir. 1946). 

Since the administrative construction of the Department’s regulation 
is consistent with the definition of “subprimal cuts” adopted in 1973 by 
the Industrywide Cooperative Meat Identification Standards Commit- 
tee, discussed above, there can be no possible basis for a conclusion that 
the administrative construction is capricious, irrational or inconsistent 
with the regulation. In addition, other evidence and the definition of 
subprimal in the meat inspection regulation support the administrative 
construction involved here. Accordingly, the administrative construc- 
tion would have to be followed even if it had not been brought to re- 
spondent’s attention. 
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But in this case, the administrative construction was brought to re- 
spondent’s attention (Findings 7, 8 and 10).”° This underscores the fact 
that any vagueness in terminology giving rise to a basis for a reasonable 
difference of opinion as to the meaning of “subprimal” is irrelevant in 
this case, even as to the sanction.”* 


II. “Substantially Trimmed.” 


The regulation permits the removal of the yield grade designations 
(while leaving the quality grade designations intact) from wholesale cuts 
“which have been substantially trimmed of external fat” (7 C.F.R. 
§ 2853.104 (a) ). The term “substantially trimmed” is not defined in the 
regulation, but is interpreted in an instruction issued by the Chief of the 
Meat Grading Branch (quoted above before the Findings of Fact). 

The instruction explains that “[rlemoval of the yield grade stamps 
from wholesale cuts which have been substantially trimmed is permitted 
because such trimming minimizes the differences in yield of closely 
trimmed retail cuts—the basis for the yield grades” (Comp. Ex. 1). This 
explanation reveals the administrative interpretation that the trimming 
must be extensive enough to minimize the differences in yield of closely 
trimmed retail cuts. (The testimony in this case also reveals this ad- 
ministrative construction (Finding 4) ). The instruction expressly states 
that the external fat cannot exceed “3/4 inch thickness at any point” 
(Comp. Ex. 1). 

Although the instruction interpreting the substantial trimming re- 
quirement of the Department’s regulation was not subject to the rule 
making procedures of the Administrative Procedure Act, it is settled 
that an interpretative rule includes one which expresses an agency’s 
view of the definition of a term in a regulation, and interpretative rules 
are not subject to the notice and opportunity for comment provisions 
applicable to substantive rules. Pacific Gas & Electric Co. v. FPC, 506 
F.2d 33, 37, n. 14 (D.C. Cir. 1974); Continental Oil Co. v. Burns, 317 F. 
Supp. 194, 196-200 (D. Del. 1970). 

In addition, respondent had actual notice of the administrative con- 
struction of “substantially trimmed” months before the incident in- 


20. The record does not show whether the administrative officials discussed the mean- 
ing of “subprimal” with respondent’s officials, or whether they merely made it known that 
beef arm chucks must be substantially trimmed. But that does not matter. The “subprimal” 
issue is relevant only in determining whether arm chucks must be substantially trimmed. 

21. Where a regulatory requirement is susceptible of more than one reasonable construc- 
tion, and the Department’s construction is not published or brought to respondent’s atten- 
tion, that is a weighty circumstance in determining the sanction. Jn re Norwich Veal & 
Beef, Inc., 38 Agric. Dec. 214, 222 (1978) (remand order), final decision, 37 Agric. Dec. 
1202, 1205 (1978). 
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volved here, including demonstrations on beef arm chucks at respond- 
ent’s plant (Findings 6-10). Even “if a matter is not published in the Fed- 
eral Register, a person is still bound if he has ‘actual and timely notice of 
the terms thereof.’ 5 U.S.C. 552 (a) (1) (1970).” Timber Access Industries 
Co. v. United States, 553 F.2d 1250, 1255 (Ct. Cl. 1977). Accord, St. 
Elizabeth Hospital v. United States, 558 F.2d 8, 12-13 (Ct. Cl. 1977). 

Judge Baker is critical of complainant’s contention that respondent is 
bound by the administrative construction of “substantially trimmed” 
based on the foregoing legal doctrine because “the way is paved for a 
double standard premised upon what a would be Respondent knows” 
(Decision and Order — Per Remand 32). She cites no cases to the con- 
trary, however, and in view of the policy of the Meat Grading Branch to 
mail copies of interpretative instructions to all persons in the industry 
known to have an interest in the matter (Tr. 38), a double standard is not 
likely to occur in fact. 

Although respondent has not suggested that the Chief of the Meat 
Grading Branch lacked authority to issue the instruction, Judge Baker 
sua sponte states (Decision and Order — Per Remand 31): 


The document entitled “Removal of Yield Grade Stamps 
From Substantially Trimmed Wholesale Beef Cuts”, Com- 
plainant’s Exhibit 1, indicates that the official issuing it 
was the “Chief, Meat Grading Branch, Livestock Division”. 
Complainant assumes, but has not shown, that such offi- 
cial had the delegated authority to issue said standards. 


The Chief of the Meat Grading Branch has issued many other instruc- 
tions (and revisions thereof) as to grading methods and procedures for 
many years.” There is a presumption of regularity supporting his offi- 
cial conduct.”* Accordingly, complainant had no reason to show his au- 
thority, absent a challenge from respondent. 

As to the 3/4 inch requirement in the instruction, Judge Baker stated 
(Decision and Order — Per Remand 15-16, 33): 


22. For example, Complainant’s Exhibit 2, issued by the Chief of the Meat Grading 
Branch in 1976, is Revision 7 of a grading instruction superseding Revision 6, dated 
November 7, 1973 (Comp. Ex. 2, p. 1). 

23. United States v. Rock Royal Co-op., Inc., 307 U.S. 533, 567-68 (1939); and see 
Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55, 69-70 (1937); Pacific States 
Box & Basket Co. v. White, 296 U.S. 176, 185-86 (1935); United States v. Chemical 
Foundation, Inc., 272 U.S. 1, 14-15 (1926); Donaldson v. United States , 264 F.2d 804, 807 
(6th Cir. 1959); Reines v. Woods, 192 F.2d 83, 85 (Emerg. C.A. 1951); Woods v. Tate, 171 
F.2d 511, 513 (5th Cir. 1948); Pasadena Research Laboratories v. United States, 169 F.2d 
375, 381 (9th Cir.), cert. denied, 335 U.S. 853 (1948); Laughlin v. Cummings, 105 F.2d 71, 
73 (D.C. Cir. 1979). 
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The record evidence herein does not disclose, among other 
things, the reason for the 3/4 inch limitation, as opposed to 
some other measurement such as 1/2 an inch or an inch; 
the extent, if any, such requirement was understood or ac- 
cepted by the industry; who advocated it and the purpose 
thereof. That is not to say such reasons and explanations 
do not exist. The record evidence in the subject adversary, 
disciplinary case is not sufficient to make a finding as to 
whether the implementing instructions to the promul- 
gated Regulations reflect proper technical guidelines or 
not—that is to say, whether or not the 3/4 inch fat limita- 
tion was proper as opposed to some other measure- 
ment, .. . or what the technical determination of what “ex- 
ternal” fat is. No attempt is made herein to make a deter- 
mination, binding upon the entire industry, or even the 
segment thereof represented by the southern California 
area, as to what the proper definitions are. . . . 


However, the Judicial Officer, in his remand has stated, 
among other things, that the instruction has binding effect 
and that “substantial” trimming means trimmed so that 
the fat does not exceed 3/4 inch in thickness at any 
pomt..... 


The record of the present case does not reflect what con- 
siderations went into the administrative determination of 
what is “substantial trimming”. This is in contrast to the 
case of In re: Agar Food Products Co., FMIA Docket No. 
37, June 17, 1980, wherein the Administrator’s “deter- 
mination” premised upon a Policy Manual was set aside, 
even though it was shown that: 


“In determining whether a product must be la- 
beled with a common or usual name, the Stand- 
ards Division consults and reviews: industry 
practice, trade organizations, cookbooks, trade 
publications, processors preparing the product, 
importers, exporters, consumer expectations and 
acceptance of products.” 


No binding effect was given the Policy Manual in Agar, 
even though it was an administrative interpretation. Inas- 
much as the Agar case was decided subsequently to the Re- 
mand Order in this case, the Agar precedent will be fol- 
lowed: i.e. that although an Administrator’s interpretation 
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of his own regulation is entitled to great weight, neverthe- 
less, it may be “set aside”, when the facts of record require 
it, as was done in the Agar case. 


KKK KK KE * 


The rationale and principles of the decision herein are 
essentially in accord with the Judicial Officer’s decision in 
Agar Food Products Co., supra, wherein the determination 
of the Administrator of the Food Safety Quality Service 
agency was set aside and vacated. 


Those views by Judge Baker are erroneous. In the remand order in this 
case, the Judicial Officer ruled that in view of the presumption of regu- 
larity supporting the “substantially trimmed” instruction, respondent 
should have the initial burden of introducing evidence showing that the 
instruction is capricious, unreasonable or inconsistent with the regula- 
tion. In re King Meat Co., 39 Agric. Dec. 353, 353-54 (1980). 

Respondent did not call a single witness at the remand hearing, and 
there is no evidence in the remand record or the original record to show 
that the 3/4 inch requirement is unreasonable, irrational or inconsistent 
with the regulation.“ Accordingly, in view of the “presumption of the 
existence of a state of facts justifying the [administrative] action” 
(United States v. Rock Royal Co-op., Inc, 307 U.S. 533, 567-68 (1939); 
accord, Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55, 69- 
70 (1937); Pacific States Box & Basket Co. v. White, 296 U.S. 176, 185- 
86 (1935) ), there is no basis for Judge Baker’s failure to give binding ef- 
fect to the “substantially trimmed” instruction. 

The case relied on by Judge Baker to justify setting aside the adminis- 
trative instruction as to “substantially trimmed,” Jn re Agar Food Prod- 
ucts, 39 Agric. Dec. 578 (1980), is not in point and provides no basis for 
disregarding the administrative instruction construing the regulation 
involved here. Agar merely held that a product proposed to be labeled 
“Ham Bologna,” which contained finely comminuted ham (rather than 
large chunks) mixed in with the standard bologna emulsion, would not 
be misbranded under the Federal Meat Inspection Act, i.e., contain 
“false or misleading” labeling, since the product admittedly (i) met the 
criteria under the Department’s regulations for “bologna,” and (ii) was 
made from ham as the only meat ingredient. Since the product was “bo- 
logna” made from “ham,” it was held that the proposed labeling of the 
product as “Ham Bologna” was not “false or misleading” in violation of 


24. As stated in section I of these conclusions, an agency’s interpretation of its own 
regulation is controlling unless it is capricious, irrational or inconsistent with the regula- 
tion. 
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the Act notwithstanding the Department’s Policy Manual, which defines 
“Ham Bologna” as having “large chunks of ham mixed in with the stand- 
ard bologna emulsion.” 

In Agar it was explained that the case was “very close and could rea- 
sonably be decided in favor of either party;” and that the “Adminis- 
trator’s interpretation of his own regulation is entitled to great weight” 
(39 Agric. Dec. at 588). But since the issue in Agar was whether the stat- 
ute was violated, it was held under the facts there that the statute was 
not violated notwithstanding the fact that the Department’s Policy Man- 
ual would not have permitted the proposed labeling. 

In the present case, on the other hand, there is no basis for departing 
from the administrative instruction construing the term “substantially 
trimmed” in the regulation. 

Judge Baker also states (Decision and Order — Per Remand 26, 30, 
31): 


The question of whether a cut is “substantially trimmed” is 
a subjective one and one where reasonable men might dif- 
fer. 


w © SE SE ER 


The subjectiveness of the guidelines and of the inspection 
of the meat in question, and the uncertainty of the applica- 
ble terminology are factors which Complainant has not 
overcome in its burden of proof. 


“x FW Ew KW SF 


The Complaint alleged violations with respect to 100 beef 
chucks. The persuasive evidence of record shows that, at 
the most, only 10 of the questioned chucks were cut into, 
and that as to those, a record was not kept as to the meas- 
urement findings. Other evidence as to the amount of ex- 
ternal fat on the chucks is premised upon “observation” — 
an admittedly subjective criterion. 


However, the requirement that the external fat “not exceed 3/4 inch 
thickness at any point” is not subjective. As explained above, the 3/4 
inch requirement is presumptively valid. 

In addition, merely because a determination as to substantially 
trimmed is subjective, except for the 3/4 inch requirement, does not 
mean that the standard is unenforceable. For example, our Department 
has determined that many horses have been sored in violation of the 
Horse Protection Act notwithstanding the fact that the principal proof 
consists of a subjective determination as to whether the horse is in pain 
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when its front legs are palpated (i.e., squeezed) by a veterinarian. In re 
Wall, 38 Agric. Dec. 1437, 1440-44 (1979), affd in part (as to substan- 
tial evidence) and rev d in part (as to the sanction, since the Judicial Of- 
ficer increased the sanction to the minimum authorized by the statute, 
without a direct appeal by complainant), No. 79-3714 (6th Cir. July 10, 
1981); In re Carter, 36 Agric. Dec. 1917, 1925-26 (1977); In re Holcomb, 
35 Agric. Dec. 1165, 1167, reconsideration denied, 35 Agric. Dec. 1347, 
1349 (1976); In re Allen, 35 Agric. Dec. 527, 530-35 (1976). 

The administrative construction of the regulation was brought to re- 
spondent’s attention by means of the instruction referred to above, dis- 
cussions and demonstrations (Findings 4, 6-10). Mr. Faello knew that 
“we have to be certain that there’s extensive trimming to conform with 
the specifications” (Tr. 853), even if the meat does not originally have a 
3/4 inch fat cover (Resp. Ex. K, J 2; Finding 10); and he knew that the 
external fat cannot exceed 3/4 inch at any point (Finding 10). 

Although there could be a difference of opinion in some circumstances 
as to whether a particular cut was substantially trimmed, this is not a 
borderline case. It was very easy for the Department’s officials to deter- 
mine that the arm chucks in question were not substantially trimmed be- 
cause of the very minimal amount of fat removal (Finding 11 (e), (f) ). 

Accordingly, any vagueness in terminology or basis for a reasonable 
difference of opinion as to whether a particular cut of meat is “substan- 


tially trimmed” is irrelevant in this case, even as to the sanction.” 


III. Discussion as to Findings and Procedure. 
A 


There are substantial reasons for remanding this case to Judge Baker 
for the writing of a third decision. She failed to draw appropriate ad- 
verse inferences against respondents, and she misunderstood the testi- 
mony of Mr. Kahn (see subsection C below). In addition, her evidentiary 
findings are intertwined with erroneous legal conclusions. 

As shown in sections I and II of these conclusions, Judge Baker had er- 
roneous legal views as to “subprimal cuts” and “substantially trimmed.” 
Her entire Decision and Order — Per Remand shows that these errone- 
ous legal views affected her findings and conclusions as to whether com- 
plainant met its burden of proof. These erroneous legal views are so per- 
vasive throughout her opinion that it is not feasible to quote or refer to 
all of them, but a few examples are illustrative. For example, Judge 
Baker states in her findings (Decision and Order — Per Remand 17): 


25. See note 21 supra. 
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11. The implementing instructions or guidelines, while 
entitled to deference and consideration as administrative 
interpretations of the Regulations, do not have the force 
and effect of law. They set forth what the administering 
agency considers to be the meaning of the terminology in- 
volved. Because of the inadequacy of definition and vague- 
ness and uncertainty surrounding the meanings of the per- 
tinent terminology, it is found herein that even if the in- 
structions have binding effect, as stated by the Judicial Of- 
ficer, the Respondent did not violate Regulations 
2853.104, 7C.F.R. § 2853.104. (Emphasis added.) 


In other words, Judge Baker felt that even if the administrative in- 
struction has binding effect, the respondent did not violate the regula- 
tion “[bjecause of the inadequacy of definition and vagueness and uncer- 
tainty surrounding the meanings of the pertinent terminology.” This 
same theme is repeated in Judge Baker’s conclusions, where she states 
(Decision and Order — Per Remand 30): 


The subjectiveness of the guidelines and of the inspection 
of the meat in question, and the uncertainty of the applica- 
ble terminology are factors which Complainant has not 
overcome in its burden of proof. 


However, as shown in sections I and II of these conclusions, there is no 
ambiguity, uncertainty or subjectiveness that has a bearing on the out- 
come of this case. 

Judge Baker also states in her conclusions (Decision and Order — Per 
Remand 30-31): 


The Complainant has not shown that Respondent vio- 
lated sections 53.13 (a) (1) (iv) and (v) 7° of the Regulations 
by illegally removing yield grade designations from ap- 
proximately 100 beef chucks they sold and shipped to 
Ralph’s Grocery Company on October 17, 1977. Although 
not addresed by the litigants, the evidence is not persua- 
sive that a “sale” had actually occurred at the time of the 
alleged violations on October 17, 1977, in view of the right 
of rejection and inspection by Ralph’s Grocery. 


26. These provisions of the regulations were renumbered, without change, on October 4, 
1977, and currently appear in 7 C.F.R. § 2853.1 (a) (1) (iv) and (v), quoted before the Find- 
ings of Fact. 
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Since the regulations involved in this case do not make a “sale” a pre- 
requisite of a violation, or even refer to a “sale,” it is irrelevant whether a 
“sale” had actually occurred at the time of the alleged violations. 

In view of the foregoing, the Judicial Officer would have remanded 
this case to Judge Baker again except for the fact that the record, to- 
gether with appropriate inferences drawn therefrom, so strongly sup- 
ports complainant’s position that he would be compelled to reverse con- 
trary findings, even if made free from erroneous legal views. 


B 


Judge Baker’s holding that complainant failed to prove a violation is 
based in part on her evaluation of the demeanor of the witnesses. She 
states (Decision and Order — Per Remand 27): 


18. Careful consideration and thorough review have 
been given to the testimony of Mr. Swingley and Mr. 
Dampier. The finder of fact had the opportunity to observe 
these witnesses on the stand and to evaluate the extent to 
which their testimony lacked forthrightedness, clarity, 
and explicitedness as to what actually occurred on March 
17, 1977, and other times, as well as the presence of incon- 
sistencies and vagueness in their testimony. 


KKK RR ER 


20. Careful consideration of the record as a whole, in- 
cluding, but not limited to the testimony and demeanor of 
the witnesses, and the persuasiveness of the Respondent’s 
evidence and the lack of credibility of the Complaint’s evi- 
dence, compels the finding that Complainant has failed to 
prove that the Respondent, on October 17, 1977, violated 
the Act and the applicable Regulations. 


It is the consistent practice of the Judicial Officer to give great weight 
to the findings of fact by administrative law judges because they have 
the opportunity to see and hear the witnesses testify.?” However, in rare 
cases, such as the present one, the Judicial Officer has reversed as to the 


27. E.g.,In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thornton, 
38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 (1979) 
(where Judge Baker accepted the testimony of respondent’s wife, respondent’s employee, 
and respondent’s “real good friend” over that of three disinterested U.S.D.A. veterinarians, 
based on the demeanor of the witnesses); Jn re Unionville Sales Co., 38 Agric. Dec. 1207, 
1208-09 (1979) (remand order); Jn re National Beef Packing Co., 36 Agric. Dec. 1722, 1736 
(1977, aff'd, 605 F.2d 1167 (10th Cir. 1979) ). 
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facts, particularly where documentary evidence or inferences to be 
drawn from the facts are involved.” 


C 


In the present case, complainant’s position that the 100 arm chucks 
shipped to Ralph’s by respondent on October 17, 1977, were not substan- 
tially trimmed is supported by strong and convincing testimony by Mar- 
tin A. Swingley, Main Station Grading Supervisor, responsible for the 
conduct of meat grading and acceptance services Southern Caiifornia, 
Arizona, Western Nevada and Hawaii, and Kenneth Dampier, a meat 
grader supervisor responsible for maintaining uniformity and accuracy 
of meat grading, including the supervision and training of employees 
(Tr. 282; Finding 11 (e), (f) ). Their expertise is beyond question. 

The testimony of Mr. Swingley and Mr. Dampier shows that this is not 
a borderline case. It was very easy for both experts to determine visually 
that the 100 arm chucks were not substantially trimmed because of the 
very minimal amount of trimming done on the chucks. These experts in- 
dependently examined the 100 beef chucks and then discussed their 
findings. They agreed that all of the chucks exhibited only a minor 
amount of trimming and were not in compliance with the regulation 
(Finding 11 (e), (f) ). 

There is, however, one circumstance which, unless Mr. Dampier’s ex- 
planation is believed, destroys his testimony. On October 28, 1977, 11 
days after the alleged violation, Mr. Dampier made a statement to a De- 
partment investigator, which he signed, stating (Tr. 357; emphasis 
added): 


During this review, I observed about 100 arm chucks with 
the official yield grade marks removed. Several of these 
arm chucks with the yield grade stamps removed had not 
been substantially trimmed.” 


28. E.g.,In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), affd, 
No. 78-3134 (D. N.J. May 25, 1979), affd mem., 614 F.2d 770 (3d Cir. 1980); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330, affd mem., 590 F.2d 340 (8th Cir. 1978); Jn re M. 
& H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), affd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). Also, see, F.C.C. v. Allentown Broadcasting Co., 349 
U.S. 358, 364-65 (1955); Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 492-97 (1951); 
Federal Radio Commn. v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 285-86 
(1933); Southern Nati. Mfg. Co. v. E.P.A., 470 F.2d 194, 197 (8th Cir. 1972); Retail, 
Wholesale & Dep't. Store Union v. N.L.R.B., 466 F.2d 380, 387 (D.C. Cir. 1972); OKC 
Corp. v. F.T.C., 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. N.L.R.B., 418 F.2d 1001, 
1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. N.L.R.B., 185 F.2d 732, 742 (D.C. Cir. 1950), 
cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise (1958 & 1970 
Supp.),§ 10.04. 

29. In view of the importance of this signed statement, the Judicial Officer had the com- 
plete statement made a part of the record. 
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Mr. Dampier explained that “this review” refers to his initial review, 
and that he failed to refer to his complete review in which he found that 
all of the chucks were not substantially trimmed. He could not explain 
why he did not include his complete review in his statement, except that 
he was responding to specific questions asked by the investigator (Tr. 
356-404),%° 

Assuming the truth of Mr. Dampier’s testimony, there is no excuse for 
his failure to include his complete review in the statement. That omis- 
sion was a colossal error. Either Mr. Dampier committed a colossal error 
or he was committing perjury at the hearing. 

As to the first alternative, an examination of Mr. Dampier’s entire 
statement lends support to his testimony that his statement refers only 
to his initial review, and that he merely failed to refer to his later, com- 
plete review. For example, Mr. Dampier fails to mention in his state- 
ment that he and Mr. Swingley cut and measured 10 of the arm chucks. 
Both Mr. Swingley and Mr. Dampier testified that they cut and meas- 
ured 10 of the arm chucks, and that the measurements were from one to 
one and one-half inches (Finding 11 (f) ). These 10 chucks were pointed 
out to Mr. Faello (Finding 11 (g) ). Yet not one word as to these measure- 
ments is included in Mr. Dampier’s statement. This omission is equally 
as great as the omission of his complete review of the chucks following 
his telephone call to Mr. Swingley (Finding 11 (e) ). 

In addition, the final paragraph of the substantive portion of Mr. 
Dampier’s statement states: 


Cal Faello, Vice President of King Meat Co., came to 
Ralph’s, and after reviewing the product, admitted that 
King made a mistake and that the product was not sub- 
stantially trimmed to permit removal of official yield 
grade marks. 


By concluding his statement with Mr. Faello’s admission that “the 
product” was not substantially trimmed, without indicating a clear 
disagreement with Mr. Faello’s admission, Mr. Dampier seems to be 
adopting it as his own. See, 4 Wigmore, Evidence § 1071 (Chadbourn 
rev. 1972). If Mr. Dampier actually felt at the time he made his state- 
ment that only “several” of the 100 chucks were not substantially 
trimmed, it would have been incumbent upon him to make it clear that 
his own opinion was contrary to Mr. Faello’s admission that “the 
product” was not substantially trimmed. Otherwise, he would have been 
misleading the reviewing officials who determine whether to institute a 
formal proceeding against respondent. 


30. This does not excuse the omission of the details of his complete review. 
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As to the possibility of perjury, the only apparent motive would be to 
conceal a disagreement with his supervisor, Mr. Swingley. But that 
could not be the explanation here. If Mr. Dampier had made his state- 
ment before learning that his supervisor, Mr. Swingley, determined that 
all of the chucks were not substantially trimmed, it could be argued (but 
with little plausibility) that his statement set forth his independent 
views, and that he was willing to commit perjury at the hearing so as not 
to conflict with the views of his supervisor. 

But in this case, Mr. Swingley and Mr. Dampier discussed their find- 
ings at Ralph’s on October 17, 1977. Mr. Dampier knew at that time that 
Mr. Swingley determined that none of the chucks was substantially 
trimmed (Finding 11 (f) ). Accordingly, if Mr. Dampier is so fearful of 
disagreeing with his supervisor that he is willing to commit perjury at 
the hearing, he would have written his statement in line with his super- 
visor’s findings. 

Considering all of the circumstances, I believe that Mr. Dampier mere- 
ly committed a colossal error by failing to refer to his complete review. 
But even if I were to disregard Mr. Dampier’s testimony entirely, I 
would still find that none of the 100 chucks was substantially trimmed 
on the basis of (i) Mr. Swingley’s testimony (Finding 11 (f) ),** (ii) the ab- 
sence of any substantial testimony on behalf of respondent as to the spe- 
cific chucks in question, and (iii) two inferences discussed in this subsec- 
tion. 

Respondent called as a witness Mr. Kahn, its Assistant General 
Manager, who “impressed the tryer of fact asa reliable, credible witness” 
(Decision and Order — Per Remand 33). However, Judge Baker miscon- 
ceived his testimony completely. She thought that “Mr. Kahn testified 
that the chucks sent to Ralph’s on October 17, 1977, were substantially 
trimmed” (Decision and Order — Per Remand 33). He did not! Each of 
his answers relating io the cutting, trimming, probing or condition of 
the specific chucks shipped to Ralph’s were preceded by “To the best of 
my knowledge,” “To my knowledge,” or “to the best of your knowledge 
and belief” (Finding 11 (c) ). He explained that when he used the phrase 
“the best of my knowledge,” he was “saying that it was company policy,” 
and “if company policy were followed” they were in compliance (Finding 
11 (c)). 

It is significant that on direct examination, Mr. Kahn was not asked 
whether the meat shipped to Ralph’s was cut and trimmed in accordance 


31. Mr. Swingley wrote a memorandum dated October 20, 1977, to the Chief of the 
Meat Grading Branch, with respect to the incident involved in this case, which was fur- 
nished to respondent’s counsel (Tr. 387-406). He did not cross-examine Mr. Swingley with 
respect to the memorandum. It is reasonable to infer, therefore, that Mr. Swingley’s mem- 
orandum is not inconsistent with his testimony. 
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with the regulation. Instead, respondent’s attorney asked Mr. Kahn (Tr. 
916-17): 


Q. Was the meat that was made on that day, or cut and 
trimmed on that day, trimmed in accordance with the 
regulations to the best of your knowledge and belief? 


A. Yes, sir. 


That was the only question to Mr. Kahn asked on direct examination 
as to whether the chucks shipped to Ralph’s on October 17, 1977, were 
trimmed in accordance with the regulation. The phrase “to the best of 
your knowledge and belief” was a key part of that question. Mr. Kahn 
was not asked on direct examination to explain whether he had any actu- 
al knowledge as to the chucks shipped to Ralph’s. 

On cross-examination, Mr. Kahn at first used the same phrase, “To the 
best of my knowledge,” without explaining that he had no actual knowl- 
edge. Specifically, he testified on cross-examination (Tr. 917): 


Q. Can you testify that all those arm chucks were 
probed at King Meat Company? 


A. To the best of my knowledge they were. 


This was the first question on cross-examination relating to the cut- 
ting, trimming or probing of the chucks shipped to Ralph’s. Mr. Kahn 
used the phrase, “To the best of my knowledge,” without explaining that 
he had no specific knowledge. It was only when he was then asked direct- 
ly whether he observed the chucks being probed that he admitted that he 
did not remember (Tr. 916). And it was only when he was specifically 
asked the meaning of “To the best of my knowledge” that he explained 
that he was only referring to “company policy” rather than to his specific 
recollection as to the arm chucks in question. 

Hence Judge Baker missed the whole point of Mr. Kahn’s testimony as 
to the specific chucks sent to Ralph’s on October 17, 1977. He did not 
testify, as she thought, that they were substantially trimmed. He only 
testified that it was company policy for the chucks to be substantially 
trimmed, and to be probed to determine compliance, and that if com- 
pany policy were followed, they were probed and substantially trimmed. 
Accepting every word of Mr. Kahn’s testimony as being truthful, his 
testimony does not contradict in the slightest Mr. Swingley’s and Mr. 
Dampier’s testimony as to the condition of the specific arm chucks ob- 
served at Ralph’s Grocery Company on October 17, 1977. 

The only other witness called by respondent with respect to the 
particular arm chucks at issue in this proceeding is Mr. Faello. Judge 
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Baker stated that “Mr. Faello’s testimony that he believed the meat to be 
substantially trimmed, even though it turned out that one chuck was not 
trimmed at all, is regarded as credible” (Decision and Order — Per Re- 
mand 32). But here again, a careful reading of Mr. Faello’s testimony 
shows that he was not testifying on the basis of an examination of all the 
chucks, even though he admits that Mr. Swingley told him that all of the 
100 chucks were out of compliance (Tr. 872). He testified (Tr. 853): 


Q. But you examined all the chucks? 
A. No, I did not. I walked through what I saw— 
Q. Were you given an opportunity to examine them? 


A. Yes, absolutely. 


As to the 10 chucks measured by Mr. Swingley and Mr. Dampier, and 
the one not trimmed at all, Mr. Faello testified (Tr. 864-65): 


Q. Did you examine the 10 chucks that Mr. Dampier and 
Mr. Swingley cut and measured? 


A. I don’t have a clear recollection of that. I know I 
walked through the chucks with Marty. And I—I don’t 
know what my—what procedure went on then. 


Although Mr. Faello testified at the hearing that he believed the 
chucks were substantially trimmed except for the one not trimmed at all 
(Finding 11 (g) ), his testimony reveals that his belief was not based upon 
a careful examination, as were the determinations by Mr. Swingley and 
Mr. Dampier, but rather on a “walk through” of the chucks. His primary 
concern, admittedly, was not to examine the chucks but rather to get the 
chucks into Ralph’s control as quickly as possible to save a substantial 
account (Finding 11 (g) ). 

Moreover, even though Mr. Faello knew that it is a serious offense to 
remove the yield grade designations without substantial trimming (Tr. 
872), when respondent was accused by Mr. Swingley of having shipped 
the entire 100 arm chucks without substantial trimming, Mr. Faello did 
not “make any pronouncement to Mr. Swingley in disagreement” with 
his conclusions (Finding 11 (g); Tr. 876). It is a familiar principle that if 
a party's interest is jeopardized by an accusation made by such a person 
that naturally calls for contradiction, if he can do so with truth, and he 
does not contradict it when it is made, a presumption or inference is cre- 
ated against him, which is more or less strong in proportion to the in- 
ducement to make the denial. 4 Wigmore, Evidence §§ 1071-72 (Chad- 
bourn rev. 1972). 
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“Common law traditionally has allowed witnesses to be impeached by 
their previous failure to state a fact in circumstances in which that fact 
naturally would have been asserted. 3A J. Wigmore, Evidence § 1042, 
p. 1056 (Chadbourn rev. 1970).” Jenkins v. Anderson, 447 U.S. 231, 
239 (1980); and see Vajtauer v. Comm’. of Immigration, 273 U.S. 103, 
111-13 (1927); Bilokumsky v. Tod, 263 U.S. 149, 153-55 (1923); United 
States v. Moore, 522 F.2d 1068, 1075-76 (9th Cir. 1975), cert. denied, 
423 U.S. 1049 (1976). As stated in United States v. Hale, 422 U.S. 171, 
176 (1975): 


Silence gains more probative weight where it persists in 
the face of accusation, since it is assumed in such circum- 
stances that the accused would be more likely than not to 
dispute an untrue accusation. Failure to contest an asser- 
tion, however, is considered evidence of acquiescence only 
if it would have been natural under the circumstances to 
object to the assertion in question. 3A Wigmore § 1042. 


In this case, Mr. Faello’s inducement to make a denial was exceptional- 
ly great since a serious accusation was made by the head of meat grading 
in the area, and respondent was operating under a consent decree which 
could result in the withdrawal of grading and acceptance services for one 
year (see section IV below).*? 

Although Mr. Faello was eager to have the meat made available as 
quickly as possible to Ralph’s, it would not have taken much additional 
time, if any, for Mr. Faello to have denied the accusation, while agree- 
ing, nonetheless, to have the meat handled under the surveillance of a 
meat inspector. His failure to state any disagreement with the serious 
accusation that 100 beef arm chucks had been shipped in violation of the 
regulation is strong evidence supporting complainant’s position in this 
case. 

Moreover, Bob Hollis, respondent’s key, supervisory employee who 
was responsible for supervising the trimming of the arm chucks shipped 
to Ralph’s on October 17, 1977, and who used respondent’s probe on the 
chucks to determine the thickness of the fat cover, was not called by re- 
spondent as a witness (Finding 11 (b) ). Although Judge Baker based her 
findings in part on the demeanor of the witnesses, she was not given the 
opportunity by respondent to observe the demeanor of this key witness. 


32. In addition, a knowing violation is a criminal offense subject to a fine of not more 
than $1,000 and imprisonment for not more than one year. 7 U.S.C. § 1622 (h). 
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Under the settled principle which has been followed in many proceed- 
ings before this Department ** and in many judicial proceedings,* I infer 
that his testimony would have been adverse to respondent. “It is certain- 
ly a maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the power 
of the other to have contradicted.” Lord Mansfield, in Blatch v. Archer, 
Cowp. 66, quoted with approval in Wigmore, Evidence (3d ed. 1940), 
§ 285. 

The inference derived from the failure of respondent to call Bob Hollis 
as a witness lends strong support to complainant’s evidence that the arm 
chucks involved in this proceeding were not substantially trimmed. 

In addition to the foregoing, we have the uncontradicted testimony by 
Mr. Swingley and Mr. Dampier that they cut into 10 of the chucks, and 
none was trimmed to 3/4 inch. Their measurements ranged from a mini- 
mum of one inch to a maximum of one and one-half inches (Finding 
11 (f) ). 

Although they did not keep a record of their measurements, there is no 
basis for questioning their testimony, in the absence of any evidence to 
the contrary. Specifically, Mr. Faello did not contradict the testimony of 
Mr. Swingley and Mr. Dampier as to the measurements. In fact, he did 


33. E.g., In re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), affd, 


No. CV 81-0534 (C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 
(1979); In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, 
Inc., 37 Agric. Dec. 570, 586-87 (1977), affd, 570 F.2d 724 (8th Cir.), cert. denied, 436 
U.S. 957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 
39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 
F.2d 1258 (8th Cir. 1978); Jn re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), 
aff'd, 618 F.2d 1329 (9th Cir. 1980) (2-1 decision), cert. denied, 101 S. Ct. 783 (1980); In re 
Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 
1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 US. 
968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. Dec. 
1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton 
Livestock, Inc., 33 Agric. Dec. 449, 514 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In 
re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 
499 (1972). 

34. 2 Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. 
Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corpo- 
ration, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 455 F.2d 1357, 
1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 
1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 1963); 
Hoffman v. C.I.R., 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central R.R. Co. v. Staples, 
272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of Hartford, 
Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 
256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Remington Rand Inc., 94 F.2d 
862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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not have a clear recollection as to whether he examined the 10 chucks 
that had been cut and measured (Finding 11 (g) ). 

Moreover, since none of the chucks cut and measured was trimmed to 
3/4 inch, I infer, based on the laws of probability, that at least a substan- 
tial number of the other chucks were not trimmed to 3/4 inch. If only a 
few had fat exceeding 3/4 inches, Mr. Swingley and Mr. Dampier would 
not have picked 10 in a row that were not trimmed to 3/4 inch. 

Respondent relies on the testimony by Mr. Goodall that if a measure- 
ment were made at a certain point on one of respondent’s exhibits and 
the fat was 1/4 inch over the 3/4 inch requirement, there would be a 
technical violation, but not enough to be concerned about (Tr. 627-28). 
However, Mr. Goodall was discussing a single measurement. He did not 
testify that if 10 chucks were selected from a shipment of 100, and all of 
the 10 had one inch of external fat, or more, it would only be a technical 
violation. 

In any event, the measurement evidence merely corroborates the visu- 
al evidence in this case. As stated above, it was very easy to determine 
from a visual examination of the 100 chucks that none was substantially 
trimmed because of the very minimal amount of trimming involved. 

Based on a careful review of the entire record in this case, I am reluc- 
tantly compelled to disagree with Judge Baker’s principal findings of 


fact and conclude that complainant has borne its burden of proof in this 
case by clear and convincing evidence, much more than the preponder- 
ance needed. 


IV. Sanction. 


We come now to the difficult and troubling issue as to the sanction. 
The removal of yield grade designations contrary to the regulation is a 
serious offense since it destroys the communication function associated 
with Federal grades (Tr. 498-502). Respondent’s violation here is 
particularly flagrant in view of (i) the large number of chucks involved in 
the violation (100); (ii) not one of the chucks seen by complainant’s wit- 
nesses was in compliance; (iii) the trimming was so minimal that the vio- 
lation was not borderline but, rather, very easy to determine by a visual 
examination; (iv) the regulation and the Department’s interpretation 
thereof had been brought to respondent’s attention by means of a writ- 
ten instruction, discussions and demonstrations; (v) prior violations of 
the trimming requirement had been called to respondent’s attention 
three times during the seven months preceding the violation involved 
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here; and (vi) at least one of respondent’s key, supervisory employees, 
Bob Hollis, knew that the arm chucks were not substantially trimmed.* 

Respondent relies on the fact that no one was actually misled since 
Ralph’s accepted the arm chucks with full knowledge of the determina- 
tions made by the grading officials. But this is not a weighty circum- 
stance, considering the six factors referred to above. One who drives 70 
miles per hour through a 25 mile city zone commits a serious offense 
even if no one is injured! The same is true here. 

In view of the flagrant and serious violation involved here, a with- 
drawal of meat grading and acceptance services from respondent’s plant 
for a reasonable period of time is appropriate. Considering the sanctions 
that have been imposed in recent years under the meat grading program 
in other cases, I believe that a 45-day withdrawal is appropriate here. 
Cf., In re Stevens Foods, Inc., 40 Agric. Dec. (Sept. 25, 1981) (in- 
definite withdrawal for 48 felony convictions); Jn re Landmark Beef 
Processors, Inc., 40 Agric. Dec. ____ (Aug. 13, 1981) (80-day withdraw- 
al as to entire plant and 12 months as to steak department for numerous 
evasions of acceptance service); In re Mirman Brothers, Inc., 40 Agric. 
Dec. 201, 40 Agric. Dec. 529 (1981) (6-month withdrawal for use of 
spurious acceptance certificates on six occasions); In re Hutton, 38 
Agric. Dec. 332 (1979) (10-year withdrawal for bribery), order amended, 
39 Agric. Dec. 355 (1980) (withdrawal order suspended, with condi- 
tions); In re National Meat Packers, Inc., 38 Agric. Dec. 169 (1978) 
(10-year withdrawal for bribery). 

However, the most troubling feature of this case is that the knowing 
violation triggers a 12-month withdrawal previously ordered in a con- 
sent decision issued April 13, 1977, but held in abeyance. The consent 
decision provides (In re King Meat Co., 36 Agric. Dec. 622, 625-26 
(1977) ): 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent [King Meat Co., Inc., Wil- 
liam Hughes and George Johns] for a period of twelve (12) 
months: Provided, however, That such withdrawal and de- 
nial shall be held in abeyance and shall not become effec- 
tive unless, within ten (10) years from the effective date of 
this Order, respondent King Meat Company, Inc. . . . com- 
mits any violation which would be a basis for denial or 
withdrawal of grading and acceptance services as current- 


35. This sixth circumstance is the only one that is an inference. It is based on the facts 
that Bob Hollis probed the arm chucks shipped to Ralph’s (Finding 11 (b) ); it was very easy 
to determine from a visual examination of the chucks that they were not substantially 
trimmed (Finding 11 (e), (f) ); all of the 10 chucks cut and measured by Mr. Swingley and 
Mr. Dampier exceeded 3/4 inch of external fat (Finding 11 (f)); and Mr. Hollis was not 
called as a witness by respondent. 
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ly specified in 7 CFR Part 53.13 (a) (1) (i), (ii), (iv) or (v), and 
respondent King Meat Company, Inc. knew, acquiesced in, 
or had opportunity to discover and prevent such ... of- 
fense. 


(b) Such .. . commission of any such offense shall be 
deemed to have been established upon . . . opportunity for 
hearing and final decision as to the facts in a formal ad- 
judicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services 
shall be withdrawn from respondent King Meat Company, 
Inc. for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without 
further procedure. 


Respondent is one of the many packers in Southern California which 
entered into consent orders following convictions of either bribery or the 
giving of illegal gratuities to meat graders. The Southern California 
bribery situation and the consent orders are discussed in Jn re Great 
Western Packing Co., 39 Agric. Dec. 1358 (1980), affd, No. CV 81-0534 
(C.D. Cal. Sept. 30, 1980); In re Hutton, 38 Agric. Dec. 332 (1979); order 
amended, 39 Agric. Dec. 355 (1980); and In re National Meat Packers, 
Inc., 38 Agric. Dec. 169 (1978). 

As stated above, I infer that Bob Hollis knew of the violation in this 
case. He was respondent’s key, supervisory employee responsible for 
supervising the trimming of meat in compliance with the Federal regula- 
tion (Finding 11 (b) ). His knowledge and opportunity to prevent the vio- 
lation is sufficient to trigger the 12-month withdrawal period in the con- 
sent order. 

In addition, Harold Kahn, respondent’s Assistant General Manager, 
saw the chucks shipped to Ralph’s on October 17, 1977, in respondent’s 
cooler and while they were being loaded on the truck (Finding 11 (c) ). 
Since it was very easy to determine from a visual examination that they 
were not substantially trimmed (Finding 11 (e), (f)), Mr. Kahn had an 
opportunity to discover and prevent the violation. 

The binding nature of the sanction imposed by a consent settlement is 
stated in In re Mountainside Butter & Egg Co., 38 Agric. Dec. 789, 799- 
800 (1978) (remand order), final decision, 39 Agric. Dec. 862, 864 (1980), 
appeal docketed, No. 80-3898 (D. N.J. Dec. 1, 1980), in which it is 
stated: 


In all administrative proceedings before this Depart- 
ment (as in the case of judicial proceedings), settlement 
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agreements are enforced in the absence of extraordinary 
circumstances, such as fraud, duress or a unilateral mis- 
take of fact (in re Indiana Slaughtering Co., 35 Agr Dec 
1822, 1827 (1976), affirmed sub nom. Indiana Slaughter- 
ing Co., Inc. v. Bergland, No. 76-3949 (E.D. Pa.), filed Au- 
gust 1, 1977). In the absence of such extraordinary circum- 
stances, there is no basis for reconsideration by the Judi- 
cial Officer of the sanction specified by the consent order. 
In fact, such a reconsideration would require complete 
proof as to the violations which formed the basis for the 
consent order, which would be completely disruptive of the 
administrative process. *® 


In the final decision in that case, it is further explained that the pres- 
ent violations merely triggered the consent sanction, as follows (39 
Agric. Dec. at 864): 


Respondent relies on this testimony in support of its 
argument that the 12-month withdrawal of suspension 
services provided for in the consent order is too harsh. 
However, as previously explained in the remand order, . . . 
the withdrawal of inspection services for 12 months is not 
a sanction imposed because of the violations proven in this 
case but because of the violations which formed the basis 
for the consent order. The violations proven in this case 
merely triggered the sanction agreed to by respondent, act- 
ing with the advice of counsel, based on the violations 
which formed the basis for the consent order. Accordingly, 
there is no basis for considering what sanction should be 
imposed in this case for the violations which formed the 
basis for the consent order. 


In In re Great Western Banking Co., 39 Agric. Dec. 1358, 1372-73 
(1980), affd, No. CV 81-0534 (C.D. Cal. Sept. 30, 1981), it is stated: 


ACTIVATION OF CONSENT SANCTION 


In view of Great Western’s violations of paragraph 1 of 
the consent order which it knew of, acquiesced in, or had 
opportunity to discover and prevent, the sanction provided 
for in the consent order should be imposed. The imposition 
of this sanction is a very troubling matter. The sanction is 
extremely severe — perhaps devastating to Great Western. 


36. Accord, In re Apex Meat Co., 39 Agric. Dec. 560, 578 (1980). 
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Although some plants operate without Federal inspection 
and grading, I do not have sufficient information to know 
whether Great Western will be able to continue in business 
without Federal grading or inspection.” 


Obviously, such a severe sanction is not warranted by 
the incidents involved in this proceeding. However, it must 
be remembered that this sanction is not being imposed for 
the incidents involved in this proceeding. This is the sanc- 
tion that was agreed to in settlement of prior proceedings 
instituted to withdraw inspection, grading and acceptance 
services because respondents were “convicted of felonies 
for giving cash to USDA meat graders” (Appendix A, Find- 
ing 5). 


In view of the severity of the sanction involved in this 
proceeding, I am delaying the effective date of this order 
for 60 days so that Great Western may make appropriate 
arrangements in view of the order. In addition, during this 
period Great Western may confer with the administrative 
officials in order to determine whether it might make any 
changes that would convince them that the integrity of the 
inspection, grading and acceptance services can be main- 
tained while providing such services to Great Western 
under changed circumstances. 


In other words, if Great Western is able to convince the 
administrative officials either before the sanction takes ef- 
fect or at any time during the effective period of the sanc- 
tion that inspection, grading and acceptance services can 
be provided to Great Western without jeopardizing the in- 
tegrity of the Federal programs, I would not want this 
order to preclude the administrative officials from provid- 
ing such services to Great Western. 


The administrative officials must, of course, consider the 
matter from the standpoint of preserving the integrity of 
these important National programs. And they must recog- 
nize that any action taken in this case will be a precedent 
in enforcing all of the many similar consent orders now in 
effect. 


37. The sanction in the present case withdraws grading services only—not inspection 
services. 
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The same reasoning is applicable here. If respondent can convince the 
administrative officials either before the sanction takes effect or at any 
time during the effective period of the sanction that grading and accept- 
ance services can be provided to respondent while maintaining the inte- 
grity of the service, this Order should not preclude them from providing 
the service. 


ORDER 


1. Meat grading and acceptance services are hereby withdrawn from 
and denied to King Meat Company, its successors or assigns, directly or 
through any corporate or other device, for a period of 45 days. 

2. The 12-month withdrawal and denial of meat grading services in 
the consent order filed April 13, 1977, in FMIA Docket No. 21 and I&G 
Docket No. 49 is hereby made effective and no longer held in abeyance 
with respect to respondent King Meat Company; Provided, however, 
That such withdrawal and denial may be terminated by the administra- 
tive officials whenever they conclude that, in view of changed circum- 
stances, the withdrawal and denial can be terminated without jeopardiz- 
ing the integrity of the Federal grading and acceptance services. 

Paragraph 1 of this order shall be effective 60 days after service of this 
order on respondent. Paragraph 2 of this order shall be effective on the 
first day after the expiration of the 45-day withdrawal period referred to 
in paragraph 1. 
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APPENDIX 
PRIMAL (WHOLESALE) CUTS AND BONE STRUCTURE OF BEEF 


Sirloin BI 
Chuck, Sq. Cut Rib, Regular Short Loin Top Sirloin 
Chuck, Blade Haif 10° x 10° Regular 10” Bottom Sirloin 
Chuck, Blade Portion Ribs 3x 4 Short Loin 3 x 4 Half Tip 
Chuck, Arm Haif Short Ribs Tenderioin Tenderioin 


Baa, 
oa Oeste 


Brisket, BI Plate 
Shank, Trmd. Brisket, Bnis. Short Ribs 
Shank, Center 


National Live Stock and Meat Board Figure 1 


COUNTING RIBS IN 
A BEEF FOREQUARTER 


In this manual, the method usea 
to count ribs in the beef forequarter 
(Fig. 2) is to start at the front 
(chuck) and count toward the rear 
(1 to 12). The primal chuck contains 
five ribs (1-5). The primal rib con- 
tains seven ribs (6-12). 


Some retailers reverse the count- 
ing process in the primal rib. They 
number ribs 6-12 instead by start- 
ing at the loin end, and numbering 
1-7 from rear to front. 


Figure 2 
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(No. 20,992) 


In re DR. L. BENNETT FLANDERS. VA Docket No. 14. Decided Octo- 
ber, 27, 1981. 


Suspension of accreditation—Suspension partially deferred—Consent 


Where respondent consented to an order suspending his accreditation for a period of 244 
days beginning November 1, 1981. The last 183 days is indefinitely deferred with 
respondent’s accreditation to be reinstated January 1, 1982 provided respondent 
complies with all of the provisions of the order. 


Ellen Spano, for complainant. 
John G. Wendel, Lakeland, Fla., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the regu- 
lations, by a complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture, al- 
leging that the respondent violated the Standards for Accredited Veter- 
inarians. This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, waives oral hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dr. L. Bennett Flanders, respondent, is an individual whose busi- 
ness address is 1825 No. Crystal Lake Drive, Lakeland, Florida 33801. 

2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Florida, under the provisions of Title 9, Code of Federal Regulations, 
Parts 160-162. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of the following order in settlement of 
this proceeding, the order will be entered. 


ORDER 


1. The accreditation of respondent is hereby suspended for a period of 
two hundred forty-four (244) calendar days to commence on November 
1, 1981. 

2. The last one hundred eighty-three (183) calendar days of the above- 
mentioned suspension is indefinitely deferred, with respondent’s ac- 
creditation to be reinstated on January 1, 1982, provided that the fol- 
lowing provisions are complied with: 

(a) Respondent shall undergo a complete “orientation of procedures 
for new accredited veterinarians,” to be given by the Area-Veterinarian- 
in-Charge for the State of Florida, or his delegate, before respondent’s 
accreditation is reinstated on January 1, 1982. 

(b) Respondent shall allow inspection at any time during the period of 
one hundred eighty-three (183) calendar days commencing January 1, 
1982, and ending July 3, 1982, by the Area-Veterinarian-in-Charge for 
the State of Florida, or his delegate, or any or all of the following: 

i. All certificates, forms, records, reports or permits issued to him as 
an accredited veterinarian; 

ii. Respondent’s copies of all certificates, forms, records, reports or 
permits prepared by him as an accredited veterinarian. 

Such inspection shall be conducted at least once every sixty (60) days, 
at the respondent’s place of business, sometime during the hours of 8 
a.m. and 5 p.m. Eastern Standard Time, if deemed necessary by com- 
plainant. 

(c) Respondent shall not violate any provisions of the Standards of Ac- 
credited Veterinarians (9 CFR 161) during the period of one hundred 
eighty three (183) calendar days commencing January 1, 1982, and end- 
ing July 3, 1982. 

3. Respondent’s deferred suspension of one hundred eighty-three 
(183) calendar days shall be reimposed if he violates any provisions of 
this Order during the period of one hundred and eighty-three (183) 
calendar days commencing January 1, 1982, and ending July 3, 1982. 
Such suspension shall not be considered as a sanction levied because of 
the new violation and complainant may seek any sanction it deems ap- 
propriate because of the new violation. 

The terms “violate” and “violates,” as used herein means a violation by 
respondent of any provision of the Standards of Accredited Veterinari- 
ans (9 CFR 161), as found upon final decision in a formal adjudicatory 
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proceeding before the Secretary, or as agreed to by respondent, pursuant 
to the Applicable Rules of Procedure (7 CFR 1.138). 

4. Complainant and respondent agree that both parties shall comply 
with this order in a good faith manner and with mutual courtesy. 

5. Complainant shall not refile a complaint initiating a formal ad- 
judicatory proceeding against respondent for any of the specific allega- 
tions made in the complaint in VA Docket No. 14. 

6. Release from any particular provision of this Order shall not have 
any effect upon any other provision of the Order. 

7. Respondent waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980, Pub. 
L. 96-481, which went into effect October 1, 1981, for fees and other ex- 
penses incurred by respondent in connection with this proceeding. 

8. This Order shall have the same force and effect as if entered after 
full hearing and shall be effective on the day this Order is served upon 
respondent. 
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(No. 20, 993) 


In re MS. LORRAINE MCBRYDE, d/b/a CIRCLE R. KENNELS. AWA Dock- 
et No. 151. Decided October 6, 1981. 


Dealer, operating without a license—Standards and Regulations—Consent 


Where respondent consented to an order to cease and desist from operating as a dealer 
without being licensed; failing to permit inspection of her facilities, property and 
animals; and failing to conform with any other standards and regulations issued 
under the Act. 


Morris L. Selinger, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, alleging that the respondent has violated the Act. This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first two 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Lorraine McBryde, d/b/a Circle R. Kennels, is an indi- 
vidual whose address is Route One, Box 39, Woodville, Texas 75979. 

2. At all times material herein respondent was a “dealer” as that term 
is defined in section 2 (f) of the Act (7 U.S.C. 2132 (f) ). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 
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ORDER 


Respondent, her agents and employees directly or indirectly through 
any corporate or other device in connection with her business under the 
Act shall cease and desist from the following: 

1. Operating as a dealer, without being licensed as a dealer; 

2. Failing to permit Veterinary Service representatives from inspect- 
ing her facilities, property and animals; and 

3. Failing to conform with any other standards or regulations issued 
under the Act. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 
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(No. 20,994) 


In re ALLEN CALLAWAY, MERRILL REICHART, and F. M. TALBOT. HPA 
Docket No. 102. Decided October 2, 1981. 


Disqualification—Consent 


Where respondents Merrill Talbot and F. M. Talbot consent to an order disqualifying them 
from showing or exhibiting any horse, and from judging or managing any horse 
show, exhibition, sale or auction for a period of one year. 


Alexandra Maravel, for complainant. 
Thomas W. Talbot, Macon, Ga., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
MERRILL REICHART AND F.M. TALBOT 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970))), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.135) was served upon respondents Merrill 
Reichart and F. M. Talbot. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

Respondents Merrill Reichart and F. M. Talbot admit the jurisdiction 
of the Secretary of Agriculture in this matter and waive hearing and 
further procedure herein. Mr. Talbot, Ms. Reichart and the complainant 
consent to the issuance of this decision agreed upon between them for 
the purpose of settling this matter. 


FINDINGS OF FACT 


1. Merrill Reichart, now known and hereinafter referred to as Merrill 
Talbot, is an individual whose address is 624 Forest Hill Road, Macon, 
Georgia 31204. 

2. F.M. Talbot, is an individual whose address is 760 Fieldstone 
Drive, Macon, Georgia 31210, who at all times material herein owned a 
horse known as “Sun’s Mastercharge” hereinafter referred to as “the 
horse.” 

3. On May 26, 1978, the horse was shown by Merrill Talbot at the Tri- 
State Championship in Ooltewah, Tennessee. 

4. In the opinions of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on May 26, 1978, the horse was 
sore when shown on that date as alleged in paragraph three above. 
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5. This consent decision does not constitute or represent any admis- 
sion of liability in this matter by either Merrill Talbot or F. M. Talbot. 


CONCLUSIONS 


Respondents’ admission of jurisdiction and their agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondents Merrill Talbot and F.M. Talbot are each disqualified 
from showing or exhibiting any horse and from judging or managing any 
horse show, exhibition, sale, or auction for a period of one year, begin- 
ning on October 1, 1981, and terminating on September 30, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be a final upon issuance and effective in accordance 
with its terms. 

Thomas W. Talbot and Alexandra Maravel hereby consent to the issu- 
ance of this decision. 


(No. 20,995) 


In re PREACH FLEMING. HPA Docket No. 152. Decided October 6, 
1981. 


Sored horse—Civil penalty—Disqualification 


Where respondent is assessed a civil penalty of $2,000.00 and is disqualified from showing 
or exhibiting, judging or managing any horse show, exhibition sale or auction for a 
period of one year in connection with the showing and exhibition of a sored horse. 


John A. Campbell, Administrative Law Judge. 
Aaron B. Kahn, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of a civil penalty 
and the disqualification of respondent under the Horse Protection Act of 
1970 (15 U.S.C. § 1821 et seq.). After a hearing, Chief Administrative 
Law Judge John A. Campbell filed an initial decision and order on July 
30, 1981, imposing a penalty of $2,000 against respondent and disquali- 
fying him under the Act for one year. 
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On September 3, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C §§ 556 and 557 has been delegated (7 C.F.R§ 2.35).' 
The case was referred to the Judicial Officer for decision on September 
16, 1981. 

Chief Judge Campbell’s findings and conclusions are abundantly sup- 
ported by the record and the applicable law. The evidence against re- 
spondent is as strong as in any case I have seen under the Horse Protec- 
tion Act. Accordingly, the initial decision and order is adopted as the 
final decision in this proceeding, except that the effective date has been 
changed in view of the appeal. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding seeking monetary penalties and 
disqualification of Respondent under the Horse Protection Act as 
amended (15 U.S.C. 1821 et seq., hereinafter referred to as the “Act”). 
The proceeding was instituted by a complaint filed on February 26, 
1980, by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. 

The complaint alleged, among other things, that Respondent showed 
and exhibited on August 24, 1978, and entered for the purpose of show- 
ing and exhibiting, the horse, “Ebony’s Bad Loser”, while it was “sore” as 
that term is defined in the Act, at the Tennessee Walking Horse Na- 
tional Celebration in violation of the Act (15 U.S.C. 1824 (2) (A) and (B) ) 
and applicable regulations (9 CFR 11.2 (a) and (b) ). In addition, it was al- 
leged that Respondent showed and exhibited “Ebony’s Bad Loser” with a 
black foreign substance on its front pasterns in violation of the Act (5 
U.S.C. 1824 (7) ) and applicable regulations (9 CFR 11.2 (d) ). 

The answer filed by Respondent on March 12, 1980, admitted that he 
was the trainer and exhibitor of “Ebony’s Bad Loser” and that the horse 
was shown at the time and place specified in the complaint. Respondent 
denied that the horse was sore and that the horse had any black foreign 
substance on its front pasterns. 

An oral hearing was held on January 7-8, 1981, in Nashville, Tennes- 
see. Complainant was represented by Aaron B. Kahn of the Office of the 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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General Counsel, United States Department of Agriculture. The Re- 
spondent was represented by Edward F. Gordon of Bobo, Gordon, and 
Bobo, Shelbyville, Tennessee. 
At the close of the hearing the time was fixed for the filing of briefs. 
The record in this proceeding consists of the transcript and exhibits of 
the January 7-8 hearing and five depositions filed subsequent to the 
hearing. 


FINDINGS OF FACT 


1. Respondent, Preach Fleming, is an individual whose address is 
Route 1, Box 233, Shelbyville, Tennessee. Respondent entered, and sub- 
sequently showed and exhibited a horse known as Ebony’s Bad Loser as 
No. 1087 in Class 1A on August 24, 1978, in the Tennessee Walking 
Horse National Celebration. 

2. Prior to the competition, Ebony’s Bad Loser was examined by Le- 
land Bacon, the show steward who palpated the front legs of the horse to 
detect whether the horse appeared to be sore. The horse passed the ex- 
amination. 

Following this examination, Mr. Joe Weaver, Respondent’s assistant 
horse trainer applied “show grease” to the horse’s legs and placed the 
chain action devices on her legs. 


3. On its way to the show ring, Ebony’s Bad Loser was observed by 
E. E. Everson, a Veterinary Medical Officer employed by the U.S. De- 
partment of Agriculture, who was assigned to the show to identify 
horses who appeared to be sore. Dr. Everson’s observations were re- 
corded in his affidavit of August 27, 1978, in which he states: 


“I observed entry #1087 as it entered the arena. The ani- 
mal had a gait which is characteristic of a sore horse.” 


The characteristic of a sore horse is further described in the affidavit 
as: 


an “unnatural way of moving, by letting its front feet 
lightly touch the ground ” and a reluctance “to put 
its weight on the forelegs giving a humped up appearance 
to the horse” 


Based upon his observation of the horse, Dr. Everson selected Ebony’s 
Bad Loser, for further post show examinations. 

4. During the show, Ebony’s Bad Loser stumbled and fell down on one 
leg almost causing Respondent, who was riding, to fall off the horse. 

Dwaine Elliott, one of three show Judges (or referee as he described 
his functions) in Class 1A, witnessed the horse stumble. 
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After the show horses completed their performance, Mr. Elliott visual- 
ly examined them. He noticed a raw spot on the right front foot of 
Ebony’s Bad Loser and “wrote her down to be excused.” 

Under procedures utilized at the Celebration, recommendations from 
two out of three Judges were required before a horse could be excused. 
Since Mr. Elliott made the only recommendation, Respondent’s horse 
was not excused. 

5. Ebony’s Bad Loser was then led to the USDA’s inspection station. 
Neither Respondent nor the assistant trainer accompanied the horse. 

6. At the inspection station, Ebony’s Bad Loser was observed, photo- 
graphed, physically examined, and thermographed by various USDA 
personnel.’ 

a. Initially the horse’s forelegs were photographed while still wear- 
ing chains (Complainant’s Exhibits 2 and 3). 

b. Next, Dr. George Clawson, a USDA Veterinary Medical Officer 
conducted a thermovision examination ? of the horse. The examination 
showed inflammation in both the anterior and posterior areas of the 
pasterns on both forelegs. Dr. Clawson’s affidavit of August 26, 1978, 
indicates that the inflammation was indicative of soring. 

c. Ebony’s Bad Loser was physically examined by Drs. J. T. James 
and L. S. Critchfield, Veterinary Medical Officers employed by the U.S. 
Department of Agriculture. Affidavits of Dr. James and Dr. Critchfield 
prepared on August 26, 1978, indicate that the horse appeared dis- 
tressed while standing and walking, and in extreme pain upon manual 
palpation of the front pasterns. Both veterinarians concluded in their af- 
fidavits that the horse was sored by caustic chemicals and action devices. 


1. Each of the USDA veterinarians who observed or examined Ebony’s Bad Loser on 
August 24, 1978, testified and were cross-examined at the hearing. However, because they 
observe and examine many horses in the course of their official duties and had no present 
recollection of examining Ebony’s Bad Loser, their affidavits, given when their observa- 
tions were fresh, were received in evidence. 

2. Thermovision is a heat detection device which picks up infra-red radiation emitted by 
objects. It then translates it electrically into two different screens, a black and white and a 
color monitor. The color monitor has ten color bars at the bottom of the screen. Each of 
them represents a difference of one degree centigrade, and are used to compare tempera- 
tures in various portions of the horse’s feet so that inflamed areas will be depicted. In front 
of the color monitor is a Polaroid camera which will take a picture (thermogram) of the 
image represented on the color screen. Thermovision measures the relative temperature of 
a horse’s forelegs. It does so by using the coronary band as a reference point, which is the 
warmest area of the animal’s foot. In a normal horse the surrounding temperature should 
decrease from 3 to 5 degrees centigrade. The coronary band is the focal point in measuring 
the anterior part of the foot, while the sulcus or pocket is the reference point of the posteri- 
or part of the foot. The sulcus has been found to be the warmest spot in the back of the 
horse’s pastern, and the surrounding areas should decrease in temperature from 3 to 5 de- 
grees. Irregularities of the temperatures surrounding the coronary band or sulcus indicate 
inflammation. Tr. 193-206, 212-217, Cx 11, 13, 14. 
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Dr. Critchfield’s affidavit also states: 


“This horse was scarred too much in the pastern region for 
a two year old horse.” 


7. Following the physical examination and at the request of one of the 
examining veterinarians, the forelegs were again photographed without 
chains by Larry G. Warden, USDA Animal Health Technician. Com- 
plainant’s exhibits 1, 4, 5, 6. The procedure followed was to take two pic- 
tures of the same horse’s foreleg (front and back view) and then move to 
the other forelegs and take two pictures. 

8. In addition to the affidavits (Cx 10, 14, 15) of the three USDA Vet- 
erinarians who examined Ebony’s Bad Loser, thermograms of the horse’s 
forelegs (Cx 11, 13), the pictures taken of the horse’s forelegs (Cx 1 
through 6), there was also received in evidence as Complainant’s Exhibit 
8 (except Item No. 37) a form entitled Summary of Alleged Violation 
(VS Form 19-7). Each of the Veterinarians filled out various parts of the 
form on August 24, 1978, immediately upon completion of his examina- 
tion of the horse’s forelegs. Among other entries on the form, Item No. 
31 illustrates where the Veterinarians found the horse to be sore on the 
back and front pastern areas of the horse’s forelegs. Item No. 39 indi- 
cates the presence of “black foreign substance.” Chains and chemicals 
are noted as the probable cause of soring in Item No. 42. 

During the course of the hearing, the thermograms and pictures noted 
above were compared with illustrations in Item 31 of Exhibit 8. (Tr. 118- 
124, 161-163, 212-225). Dr. James’ testimony at pages 123 and 124 of 
the transcript illustrates one of the comparisons: 

“A. All right, sir. In Exhibits 5 and 6, showing the posterior aspect of 
the left and right pasterns of the front legs, respectively, there are areas 
of denuded skin—there’s no hair. There has apparently been quite a bit 
of insult to the tissue, especially when I take into consideration that 
were talking about a two-year-old filly. 

The skin has been injured and injured repeatedly. The tissue is not just 
swollen: it is thrown up in folds. 

Ke KW Re WW 

Q. Do the areas of the posterior of the horse’s pastern as shown in 
Complainant’s Exhibits 5 and 6, which you have just described as being 
abnormal, compare with the areas which have been marked by you as 
sore in the portion of Line 31 which is marked “Back View”? 

A. Yes, sir. I’ve attempted with some diagonal lines, in my crude way, 
to show the configuration of these folds of this inflammed tissue on pos- 
terior aspect there.” 
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PERTINENT STATUTORY PROVISIONS 


15 U.S.C. § 1821 (3) 
The term “sore” when used to describe a horse means that— 


(A) an irritating or blistering agent has been applied, in- 
ternally or externally, by a person to any limb of a 
horse, 


(B) any burn, cut, or laceration has been inflicted by a per- 
son on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been in- 
jected by a person into or used by a person on any limb 
of a horse, or 


(D) any other substance or device has been used by a per- 
son on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or other- 
wise moving except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was 
given. 

15 U.S.C. § 1824 (2) (7) 

The following conduct is prohibited: 


xnwekwekkwk k 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show 
or horse exhibition, any horse which is sore, 


(7) The showing or exhibiting at a horse show -- - any 
horse which is wearing or bearing any equipment, device, 
paraphernalia, or substance which the Secretary by regula- 
tion under section 9 prohibits to prevent the soring of 
horses. 


15 U.S.C. § 1825 (b) (1), (c), (d) (5) 


xwekwekwekk * 
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(b) (1) 


(d) (5) 
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Any person who violates section 1824 of this title 
shall be liable to the United States for a civil penal- - 
ty of not more than $2,000 for each violation. No 
penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before 
the Secretary with respect to such violation. The 
amount of such civil penalty shall be assessed by 
the Secretary by written order. In determining the 
amount of such penalty, the Secretary shall take 
into account all factors relevant to such determina- 
tion, including the nature, circumstances, extent, 
and gravity of the prohibited conduct and, with re- 
spect to the person found to have engaged in such 
conduct, the degree of culpability, any history of 
prior offenses, ability to pay, effect on ability to 
continue to do business, and such other matters as 
justice may require. 


zx kekekwekK xk 


In addition to any fine, imprisonment, or civil 
penalty authorized under this section, any person 


who was convicted under subsection (a) or who paid 
a civil penalty assessed under subsection (b) or is 
subject to a final order under such subsection as- 
sessing a civil penalty for any violation of any pro- 
vision of this Act or any regulation issued under 
this Act may be disqualified by order of the Secre- 
tary, after notice and an opportunity for a hearing 
before the Secretary, from showing or exhibiting 
any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a peri- 
od of not less than one year for the first violation 
and not less than 5 years for any subsequent viola- 
tion. 


zkkekekekk rk 


In any civil or criminal action to enforce this chap- 
ter or any regulation under this chapter a horse 
shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 
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CONCLUSIONS 


Upon review of the record evidence in this proceeding, as well as all 
contentions of the parties, it is concluded that the horse, Ebony’s Bad 
Loser, was sore, as that term is defined in the Act, when it was exhibited 
on August 24, 1978. 

The evidence presented at the hearing establishes that Ebony’s Bad 
Loser was observed and examined physically and thermographically by 
three highly qualified Veterinary Medical Officers who found that the 
horse was sore. These findings confirmed the opinion of another vet- 
erinarian that the horse appeared to be sore when it was observed just 
before being shown. 

Respondent raised several arguments in its defense all of which were 
considered in arriving at the conclusions herein. 

1. Respondent contends that the issue here, i.e., whether Ebony’s Bad 
Loser was sore, is an issue that is not “definable” nor “determinable.” 
This argument is not persuasive. The meaning of a sore horse is suffi- 
ciently defined by Congress in 15 U.S.C. 1821 (3), and it is determinable 
by the observation techniques utilized by the USDA veterinarians in 
their post show examinations. 

Some experts advocate a preshow examination of the horse (Deposi- 
tion of Dr. Owen), as opposed to the post show examination utilized in 
this case by the USDA Veterinarians. While one form of examination 
may be preferable than another, there is nothing in this record to indi- 
cate that the form of examination used by the USDA Veterinarian was 
deficient.* 

In this connection, Respondent cites a host of variables which he 
claims must be considered when examining a horse, e.g., type of action 
device the horse is wearing, the horse’s conformation, the horse’s color, 
- - - the type of workout, the threshold of pain - - (Brief pp 6, 12). While 
these variables may be more or less pronounced in certain circumstances 
and in regard to certain horses, these variables are not one sided con- 
siderations nor always unknown quantities to horse trainers or to ex- 
amining veterinarians.‘ Those trainers who sore a horse may consider 
such variables in determining the magnitude or degree of soring that 
will assure a horse’s desired performance in the show ring. 


3. In this connection and concerning the preshow examination of Ebony’s Bad Loser 
(Finding of Fact 2) see: In re: Richard Wall, 38 A.D. 1437, 1442-1443 (1979), affirmed in 
part Richard Wall v. Depariment of Agriculture, No. 79-3714, CA 6, July 10, 1981. 

4. Variables seem to be present in every skill and profession, and are often recognized 
and considered. For example, judges and lawyers deal with certain variables in their pro- 
fession, such as witnesses who are loquacious or reticient, whose recall is good, mediocre or 
poor, whose attitude/appearance is impressive or bland, etc. 
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Likewise, the veterinarians conducting the post show examinations 
are aware of such variables. Illustrative of this is Dr. Everson’s responses 
on cross examination (Tr. 72): 

Q. The sensitivity of a horse will make a difference in a palpation ex- 
amination, will it not? 

A. Yes. 

Q. And one of the things that has to do with the sensitivity of a horse, 
one of the factors, could be the thickness of a particular horse’s skin or 
the pigmentation of that skin, would it not? : 

A. Usually a light-skinned horse is a thinner-skinned animal, as a 
rule. 

Q. Dr. Everson, in your professional opinion, should not these con- 
siderations be taken into consideration by examining veterinarians 
when they are examining a horse? 

A. In all cases I know of, it is. As I mentioned before, they will check 
this horse in different areas of the foot and come back to this area that 
they found sensitivity to see that it isn’t something just because this 
horse is a thin-skinned animal. 

At page 81, Dr. Everson characterizes soring as an art, to be applied 
differently to different horses: 

See also Dr. James’ deposition testimony at pages 11-15. 

In short and for purposes of this proceeding, soring can be defined and 
determined notwithstanding the existence of variables enumerated in 
Respondent’s brief. 

2. Respondent questions the accuracy of the picture (Cx 1-6) taken of 
the forelegs of Ebony’s Bad Loser, particularly those which show the 
posterior aspect of the pasterns (Cx 5 and 6). Witnesses for respondent 
testified that the pictures did not look like the back of the horse’s fore- 
legs (Tr. 290-291, 362, Elliott deposition 10-11); the Cx 6 is questionable 
because of an object in the picture which appears to be a screw between 
the pad and hoof of the posterior portion of the right front foot (Tr. 61- 
63, 175-176, 290, 315, 316, 364); and that a 2 year old horse in the sored 
condition shown in such pictures would not pass a preshow examina- 
tion ° (Tr. 311-312, 335, Elliott deposition p. 11). 

Respondent’s contention about the accuracy of the pictures is not per- 
suasive. Cx 1, and 3 were identified by Respondent’s witnesses as the 
right front pastern of Ebony’s Bad Loser. (Tr. 286-287, 360, 367). In the 
picture taking procedures used by USDA personnel, Cx 6 would have 
been taken immediately after or before Cx 1 (Finding of Fact 7) and is 
therefore a picture of the posterior of the pastern of Ebony’s Bad Loser. 


5. The latter observation is not inconsistent with the statement in Dr. Critchfield’s affi- 
davit, prepared after examination of Ebony’s Bad Loser that this horse was scarred too 
much in the pastern region for a two year old horse. “Finding of Fact 6.” 
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Further, the picture (Cx 1-6) are consistent with the notations on Com- 
plainant’s Exhibit 8 made by the examining veterinarians (Findings of 
Fact 8). 

Even without the pictures in this proceeding, other evidence in the rec- 
ord is sufficient to demonstrate that the horse was sored when ex- 
hibited. 

3. Respondent further urges that the horses injured itself while in the 
show ring (Finding of Fact 4) and, presumably, that injury was mistaken 
by the USDA veterinarians as an indication of abusive soring. 

Respondent’s explanation is that the horse stumbled in the ring and 
dragged its right leg in the dirt. While this might explain a bruise on the 
horse’s right foreleg, the USDA veterinarians, however, found abnormal 
sensitivity on both the anterior and posterior aspects of both forelegs. 
The horse also had an abnormal thermal pattern (indicating abnormal 
inflammation) on both the anterior and posterior aspect of both forelegs. 
Thus, the accidental injury could not have produced the sensitivity 
found in both forelegs. Further, there is also evidence in the record 
which tends to show that the fall would not have resulted in the open 
wound on the horses’ right front pastern. Dr. James’ deposition, pp. 9- 
10. 

15 U.S.C. § 1825 (b) (1) 
Sanction 

The remaining issue for consideration is the appropriate sanction to be 
imposed in this proceeding. Under the Act, Respondent is subject to a 
maximum penalty of $2,000 and disqualification from showing or ex- 
hibiting any horse, judging or managing any horse show, horse exhibi- 
tion, or horse sale or auction for a period of not less than one year for 
this violation (15 U.S.C. § 1825 (b) (1) and (c) ). The Act requires, how- 
ever, that in determining the amount of the civil penalty, the Secretary 
shall take into account all factors relevant to such determination, includ- 
ing the nature, circumstances, extent, and gravity of the prohibited con- 
duct, the degree of culpability, any history of prior offenses, ability to 
pay, effect on ability to continue to do business, and such other matters 
as justice may require. 

In the instant case, the Respondent is a prominent and knowledgeable 
Tennessee Walking Horse trainer, who must be held fully accountable 
for his conduct as a trainer. Certainly, if the provisions of the Act calling 
for disqualification for not less than one year for a first violation are to 
be meaningful, they must necessarily be made applicable to an active 
and knowledgeable horse trainer such as Respondent. As noted in prior 
decisions, the soring of horses presents a serious problem in Tennessee 
Walking Horse shows throughout the country. It results in cruel and in- 
humane treatment of walking horses and gives competitive advantages 
in the show ring to those who sore, while often encouraging others to do 
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the same in order to remain competitive. This has a destructive, far- 
reaching effect on the entire walking horse community. For these rea- 
sons, a one year disqualification is imposed. 

Additionally, in determining the amount of the civil penalty to be as- 
sessed, each of the factors relevant to this determination specified in 18 
U.S.C. § 1825 (b) (1) have been considered. Accordingly, a civil penalty 
of $2,000 is hereby assessed. 


ORDER 


It is hereby ordered that Respondent, Preach Fleming, is assessed a 
civil penalty of $2,000, which he shall pay to the Treasurer of the United 
States by check or money order and which shall be forwarded to Aaron 
B. Kahn, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from the 
date this order becomes final and effective. 

In addition, Respondent, Preach Fleming, is disqualified from show- 
ing or exhibiting any horse, judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of one year from the date 
this order becomes final and effective. 

This order shall become final and effective upon service upon respond- 
ent. 


(No. 20,996) 


In re WILLIAM A. TOMIN and GRACE A. ARNOLD. HPA Docket No. 
157. Decided October 16, 1981. 


Sored horse—Civil penalty—Consent 


Where respondents consented to an order assessing them a civil penalty of $1,000.00 in 
connection with the showing and exhibition of a sored horse. 


Ronald A. Silver, for complainant. 
T. D. Bolling, Jr., Sacramento, Calif., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil pen- 
alty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondents have violated the Horse Protection Act, 
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as amended. This consent order has been entered into between the par- 
ties under authority of the applicable Rules of Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the complaint, do 
not admit the remaining allegations of the complaint, waive oral hearing 
and further procedure under applicable Rules of Practice (7 CFR Part 1) 
and consent to the issuance of a specified order containing findings of 
fact, conclusions and assessing a civil penalty of $1,000.00, against each 
respondent based upon the allegations in the complaint. The consent 
order is to become effective on the day upon which it is served on re- 
spondents. Complainant agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. William A. Tomin is an individual whose mailing address is 4307 
Coldwater Canyon Dr. Studio City, California 91604. 

2. Grace A. Arnold, is an individual now married to William A. Tomin 
and shall hereafter be referred to as Grace A. Tomin. Her mailing ad- 
dress is 4307 Coldwater Canyon Dr. Studio City, California 91604. 

3. Grace A. Tomin at all times material herein was the owner of a 
horse known as “Standing Ovation.” 

4. William A. Tomin, at all times material herein was the trainer and 
rider of a horse known as “Standing Ovation.” 

5. On or about October 31, 1979 respondents entered and exhibited 
the horse “Standing Ovation” as entry No. 98 class No. 19 at the First 
Annual Golden West Championship Horse Show in Monterey, Cali- 
fornia. 

6. After showing in the above described class the horse was examined 
by United States Department of Agriculture veterinarians. In the opin- 
ion of these veterinarians the horse was “sore” as that term is defined 
under the Horse Protection Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondents are assessed a civil penalty of $1,000.00 each which shall 
be payable by a certified check or money order to the Treasurer of the 
United States and forwarded to Ronald K. Silver, Office of the General 
Counsel, Room 2010, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30 days from the date this 
order becomes effective. 
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This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made on respondents. 


(No. 20,997) 


In re JOHN PEELS, DON MILLIGAN and JOE HENDRICKS. HPA Docket 
No. 161. Decided October 30, 1981. 


Disqualification—Consent 


Where respondent John Peels consented to an order disqualifying him from showing or 
exhibiting any horse and from judging or managing any horse show, exhibition, sale 
or auction for a period of one year. 


Alexandra Maravel, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent Peels. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT JOHN PEELS 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of 
Practice (7 CFR 1.133 (b) (1), 1.135) was served upon respondent John 
Peels. This decision is entered pursuant to the consent decision provision 
of the Rules of Practice (7 CFR 1.138). 

Respondent John Peels admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Peels and the complainant consent to the issuance of this de- 
cision agreed upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. John Peels is an individual whose address is 113 Redbud Drive, 
Shelbyville, Tennessee 37160 who at all times material herein trained a 
horse known as “Ebony’s Big Time,” hereinafter referred to as “the 
horse.” 

2. On September 2, 1978, John Peels exhibited the horse as Entry No. 
1643 in class No. 68 at the Tennessee Walking Horse National Celebra- 
tion in Shelbyville, Tennessee. 
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3. In the opinion of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on September 2, 1978, the horse 
was sore when exhibited on that date as set forth in paragraph two 
above. 

4. Respondent John Peels denies that the horse was sore on Septem- 
ber 2, 1978, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent John Peels is disqualified from showing or exhibiting any 
horse and from judging or managing any horse show, exhibition, sale, or 
auction for a period of one year, beginning on October 15, 1981, and 
terminating on October 14, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be a final upon issuance and effective in accordance 
with it terms. 

John Peels, Edward F. Gordon and Alexandra Maravel hereby consent 
to the issuance of this decision. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,998) 


In re THOMAS BURTON, JR., and LEROY FRANKS. HPA Docket No. 
154. Order issued October 7, 1981. 


ORDER VACATING NOTICE OF EFFECTIVE DATE 
AND PERMITTING LATE APPEAL 


On September 21, 1981, pursuant to a telephone request from re- 
spondent LeRoy Franks’ attorney, the Judicial Officer extended the time 
for filing appeals by all parties to September 30, 1981. The attorney was 
under the mistaken impression that mailing an appeal constitutes filing 
the appeal. Respondent Franks’ appeal was mailed on September 30, 
1981. On October 1, 1981, the Assistant Hearing Clerk issued a notice 
stating that the appeal had not been filed within the alloted time and 
that the decision and order had become final and effective. 
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Where an extension of time has not been granted, the rules of practice 
provide for the filing of an appeal within 30 days after service of the ini- 
tial decision, and state that the initial decision “shall become final and 
effective without further proceedings 35 days after the date of service 
thereof upon the respondent, unless there is an appeal to the Judicial 
Officer” (7 C.F.R. §§ 1.139, 1.145 (a) ). The Department permits the fil- 
ing of late appeals where there are mitigating circumstances, but it has 
been held that the Department has no jurisdiction to consider an appeal 
filed 35 days after the date of service of the initial decision, or later, 
since the initial decision becomes final and effective on the 35th day 
after service of the initial decision. In re Animal Research Center of 
Mass., Inc., 38 Agric. Dec. 379 (1978) (order dismissing appeal); In re 
Cook, 39 Agric. Dec. 116 (1978) (order dismissing appeal). 

However, the rules of practice do not expressly state when an initial 
decision becomes final and effective where there has been an extension 
of time granted for the filing of an appeal. Accordingly, the foregoing 
cases are not directly in point. Since respondent Franks’ attorney was 
under the mistaken impression that mailing the appeal constituted fil- 
ing thereof, and since it was mailed within the extended time period for 
filing the appeal, the notice of effective date is hereby vacated and re- 
spondent Franks’ late appeal will be accepted. 
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DISCIPLINARY DECISIONS 


In re LEONARD L. WENZEL. P & S Docket No. 5782. Decided Au- 
gust 25, 1981. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration 


Respondent is ordered to cease and desist from engaging in business without maintaining a 
reasonable bond, and is suspended as a registrant until in compliance with the bond- 
ing requirements. 


Lydia Lizarribar , for complainant. 
James L. Cutcher, Taylor, Tex., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed on July 28, 1980, charging re- 
spondent with violating the Act and various regulations by engaging in 
business as a livestock dealer in commerce while unbonded after being 
notified by certified mail that such continued conduct would violate sec- 
tion 312 (a) of the Act and sections 201.29 and 201.30 of the regula- 
tions. 

On August 22, 1980, respondent answered the complaint and ad- 
mitted he is registered with the Secretary of Agriculture as a market 
agency buying livestock on commission as a dealer and selling livestock 
in commerce. Respondent further admitted his receipt of the notice by 
certified mail. Respondent, however, denied he engaged in business as a 
livestock dealer during any time material to the complaint and asserted 
that he had made efforts to obtain a bond and, although unsuccessful so 
far, such efforts were continuing. 

On February 12, 1981, complainant filed a motion to assign a date for 
oral hearing, asserting that the proceeding was at issue and ready to be 
heard. 

On March 20, 1981, I conducted a conference with the attorneys for 
the parties by telephone. A summary of that conference has been filed 
and made part of this record. In the course of the discussions, it became 
clear that there is no real factual or legal dispute; that complainant is 
not seeking the imposition of penalties and seeks only a cease and desist 
order to preclude future violations; and that the only real concern of re- 
spondent’s attorney is to limit any order issued so as not to affect re- 
spondent’s activities not regulated by the Act such as his right to pur- 
chase livestock as an individual. The parties were then given an oppor- 
tunity to enter into a consent decree. 
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On May 7, 1981, I conducted a second conference with the attorneys 
for the parties by telephone. As indicated in the summary that has been 
entered and made part of this record, the parties then advised that they 
were very close to settling this proceeding but required some additional 
time to clarify the language of a consent decree. On June 12, 1981, com- 
plainant’s attorney, Lydia Lizarribar, filed a motion to assign a date for 
oral hearing on the basis that the settlement negotiations had not been 
successful. 

On July 2, 1981, I conducted a third telephone conference with the at- 
torneys for the parties, a summary of which has been entered and made 
part of this record. Again it appeared that there was no real factual or 
legal dispute. Respondent’s attorney asserted that he had failed to re- 
ceive the copy of the proposed consent decree which had been mailed to 
him. Complainant was directed at that time to mail another copy of the 
proposed consent decree to respondent. However, when the language of 
the proposed order was read to respondent’s attorney during the confer- 
ence, he stated it to be acceptable. For this reason, I additionally dir- 
ected complainant to file the consent decree discussed as a proposed de- 
cision and order for service by the Hearing Clerk upon respondent’s 
counsel. Respondent was specifically directed to either return an 
executed copy of the decree for filing, or to object to its terms within 20 
days after service; otherwise, a decision and order would be entered as 
proposed by complainant. 

The file contains a copy of a REGISTERED MAIL RETURN RECEIPT 
which shows that respondent’s counsel was served with a copy of the 
proposed decision and order on July 20, 1981. No objections to the pro- 
posed decision and order have been filed and, accordingly, it is herewith 
being issued. 


FINDINGS 


1. Leonard L. Wenzel, respondent, is an individual whose mailing ad- 
dress is Route 1, Box 186, Georgetown, Texas 78626. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce as a dealer; and 

(b) Registered with the Secretary of Agriculture as a market agen- 
cy, buying livestock on commission and as a dealer to buy and sell live- 
stock in commerce. 

3. By his Answer of August 22, 1980, respondent has admitted that 
he has been unable to file or maintain a reasonable bond, or its equiv- 
alent, covering his activities as a livestock dealer in commerce, as re- 
quired under the Act and the regulations. Respondent further admitted 
that he continued to be uncovered by a reasonable bond, or its equiva- 
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lent, after receiving notice by a certified letter that under the circum- 
stances he was in violation of the Act and the regulations. 


CONCLUSION 


It is concluded that respondent has engaged in activities subject to the 
Packers and Stockyards Act which requires him to file and maintain a 
reasonable bond, or its equivalent, which he has failed to do in violation 
of the Act and regulations. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall not engage in any business in any capacity for 
which bonding is required under the Act and the regulations without fil- 
ing and maintaining a reasonable bond or its equivalent, as required by 
said Act and regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the registration and bonding requirements under the Act 
and the regulations. When respondent demonstrates that he is in compli- 
ance with such requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. [The Decision 
and Order became final on October 5, 1981.—Ed.] 


(No. 21,000) 


In re GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE 
WERNER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P & S 
Docket No. 5874. Decided September 9, 1981. 


Dealer—Unfair and/or deceptive practices—Default 


Respondent is ordered to cease and desist from buying livestock from consignments for his 
own account while employed to perform duties in connection with the actual con- 
duct of auction sales at the market agency which he is employed. 


Barbara Harris, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 
CONCERNING ROGER OBERMEIER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
Obermeier personally. Respondent Obermeier was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations of the Complaint. 

Respondent Obermeier has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
Complaint, which are admitted by respondent Obermeier’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section. 
1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Roger Obermeier, hereinafter referred to as respondent 
Obermeier, is an individual whose business mailing address is R.R. 2, 
Box 313, Grand Island, Nebraska, 68801. 

(b) Respondent Obermeier is, and at all times material herein was, 
engaged in the business of buying and selling livestock in commerce for 
his own account. 

(c) Respondent Obermeier at all times material herein was a dealer 
within the meaning of the Act. 

2. Individual respondent Obermeier, during the period October 1979 
through November, 1979, engaged in unfair and deceptive acts and prac- 
tices in that said respondent purchased livestock consigned to corporate 
respondent for his own account while said respondent was employed by 
corporate respondent to perform duties of substantial responsibility in 
connection with the actual conduct of auction sales at the stockyard. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
Obermeier has wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ). 


ORDER 


Respondent Obermeier, his agents and employees, directly or indirect- 
ly, through any corporate or other device, shall cease and desist from 
buying livestock from consignments for any purpose for his own account 
or on a commission basis at any stockyard or auction market where re- 
spondent is employed as an auctioneer, weighmaster or ringman, or 
otherwise performs duties of comparable responsibility in connection 
with the actual conduct of auction sales by such market agency. 

The Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on October 14, 1981.—Ed.] 


(No. 21,001) 


In re ROGER A. DUMDI and GERD U. SIEVERS. P & S Docket No. 
5925. Decided October 7, 1981. 


Dealer—Market agency—Weights, untrue or inaccurate—Accounts and 
records—Civil penalty—Suspension of registration—Consent 


Where respondent Dumdi consented to an order to cease and desist from failing to pass on 
the weighing conditions received on livestock purchased on a commission basis for 
principles; arbitrarily increasing the weights; and billing and collecting on the basis 
of untrue or inaccurate weights. Respondent is ordered to maintain complete and 
accurate records. Respondent is also assessed a civil penalty of $1,000.00 and is 
suspended for a period of 45 days. 


Allan R. Kahan, for complainant. 
Robert M. Johnstone, McMinnville, Oreg., for respondent Dumdi. 


Decision by Dorothea A. Baker, Administrative Law Judge. 





ROGER A. DUMDI 
Cite as 40 A.D. 1540 


DECISION WITH RESPECT TO 
RESPONDENT DUMDI 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

Respondent Dumdi admits the jurisdictional allegations in paragraph I 
of the Complaint as they relate to him and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roger A. Dumdi, hereinafter referred to as respondent Dumdi, is 
an individual doing business as Dayton Cattle Co. and whose address is 
Box 392, Dayton, Oregon 97114. 


2. Respondent Dumdi is now, and was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce and as a market agency to buy livestock in 
commerce on a commission basis. 


CONCLUSIONS 


Respondent Dumdi having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Dumdi, individually, as a partner, or through any cor- 
porate or other device, shall cease and desist from: 

1. Failing to pass on the weighing conditions (7.e., negotiated 
“shrink”) received on livestock purchased on a commission basis for prin- 
cipals; 

2. Arbitrarily increasing the weights upon which livestock is pur- 
chased for principals or sold to customers; and 
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3. Billing or collecting from principals or customers on other than 
true and accurate weights. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the nature of all trans- 
actions involved in his business subject to the Act, including: (1) sales in- 
voices showing true and correct weights; and (2) scale tickets for any and 
all livestock weighed for purchase or sale on a weight basis. 

Respondent Dumdi is assessed a civil penalty of one thousand dollars 
($1,000.00). 

Respondent Dumdi is suspended as a registrant for forty-five (45) 
days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,002) 


In re JACKSON PACKING COMPANY. P &S Docket No. 5886. Decided 
October 7, 1981. 


Packer—Weights, false or incorrect—Accounts and records—Civil penalty 
—Consent 


Where respondent consented to an order to cease and desist from weighing livestock at 
other than their true and accurate weights; issuing accounts of sale and paying 
sellers on the basis of false or incorrect weights; and failing to execute a sufficient 
number of copies of scale tickets. Respondent is ordered to maintain complete and 
accurate records, and is assessed a civil penalty of $3,750.00. 


Charlene Rosen, for complainant. 
Rexford T. Brown, Jackson, Miss., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
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in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jackson Packing Company, hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at 
Jackson, Mississippi. Its business mailing address is 2520 S. Gallatin 
Street, Jackson, Mississippi 39205. 

2. Respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Engaged in the business of manufacturing and preparing meats 
or meat food products for sale or shipment in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Weighing livestock at other than their true and accurate weights; 

2. Issuing accounts of sale on the basis of, or showing, false or in- 
correct weights; 

3. Paying owners or sellers of livestock on the basis of false or in- 
correct weights; and 

4. Failing to execute a sufficient number of copies of scale tickets so 
as to provide a copy to all parties to the transaction. 

Respondent shall prepare and maintain accounts, records and memor- 
anda which fully and correctly disclose all transactions involved in its 
business subject to the Packers and Stockyards Act, including scale 
tickets and accountings which show the true and correct weights of live- 
stock purchased by respondent on a weight basis. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent is assessed a civil penalty of $3,750.00. 
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The provisions of the order shall be effective on the first day after 
service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 21,003) 


In re LAVERNE MATHESON, d/b/a LINDEN STOCK YARDS. P & S Docket 
No. 5856. Decided October 14, 1981. 


Dealer—Market agency—Insolvency—Shippers’ proceeds account— 
insufficient funds checks—Net proceeds—Suspension of registration— 
Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent; failing to deposit into or maintain properly its account for shippers’ 
proceeds; issuing insufficient funds checks; failing to transmit net proceeds; and 
permitting employees to purchase livestock out of consignment for their own ac- 
count. Respondent is suspended as a registrant for 21 days and thereafter until no 
longer insolvent and until the deficit in its custodial account is eliminated. 


Charlene Rosen, for complainant. 
William T. Faile, Selma, Ala., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent named herein willfully violated the Act and 
the regulations issued thereunder (9 C.F.R. §201 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. LaVerne Matheson, d/b/a Linden Stock Yards, hereinafter referred 
to as the respondent, is an individual with his principal place of business 
at Pensacola, Florida. His business mailing address is 6305 East Shore 
Drive, Pensacola, Florida 32505. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of conducting and operating the Linden 
Stock Yards stockyard, a posted stockyard under the Act, hereinafter re- 
ferred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis, and as a 
dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in the business of a market agency or dealer while insol- 
vent, i.e., while his current liabilities exceed his current assets; 

2. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

3. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the reg- 
ulations (9 C.F.R. 201.42); 

4. Issuing checks in purported payment of the net proceeds resulting 
from the sale of consigned livestock sold on a commission basis without 
having and maintaining sufficient funds to pay such checks on deposit 
and available in the bank account from which such checks are to be paid; 

5. Failing to transmit or deliver to the owner or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock; and 
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6. Permitting his weighmaster or other key employees having compa- 
rable responsibility with respect to the conduct of the auction sale to 
purchase livestock out of consignment for any purpose for their own ac- 
count. 

Respondent is suspended as a registrant for a period of 21 days and 
thereafter until he demonstrates he is no longer insolvent and that the 
deficit in his custodial account has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that the deficit in his 
custodial account has been eliminated, a supplemental order will be is- 
sued terminating the suspension, after the expiration of the 21 day sus- 
pension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,004) 


In re H&P EXport, INC., a corporation, COUNTRY SMOKED MEATS, 
INC., a corporation, WILLIAM (DON) CONTRIS, and BILLY STEVEN 
(STEVE) HUFFORD, individuals. P&S Docket No. 5918. Decided 
October 16, 1981. 


Packer—Trust funds—Civil penalty—Consent 


Where respondents Contris and Hufford consented to an order to cease and desist from 
failing to hold in trust, funds required to be held in trust; and using such funds for 
their own personal use. Respondents Contris and Hufford are severally assessed a 
civil penalty of $1,800.00. 


Peter Train, for complainant. 
Daniel H. Plumly, Wooster, Ohio, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO 
CONTRIS AND HUFFORD 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents willful- 
ly violated the Act. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
CFR §1.138). 
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The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and Notice of Hearing as those paragraphs per- 
tain to them and specifically admit that the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William (Don) Contris, hereinafter referred to as respondent Con- 
tris, is an individual whose mailing address is Box 5627, Swan Road, 
Pemberville, Ohio 43450. 

2. Billy Steven (Steve) Hufford, hereinafter referred to as respondent 
Hufford, is an individual whose mailing address is 5957 Clear Creek Val- 
ley Road, Wooster, Ohio 44691. 

3. Respondents Contris and Hufford are, directly and indirectly, 
jointly engaged in the ownership, direction, management and control of 
numerous packing businesses as set forth below: 


Packing Operation Owners Officers 


H&P Wayne Rackley Rackley-Pres. 
Rutledge, Ga. Don Contris Contris- Veep 
Steve Hufford Hufford-Sec/Treas. 


Country Smoked Meats William W. Contris Don Contris-Pres. 
Wooster, Ohio Mona M. Contris Wm. W. Contris-Veep 
Mona Contris-Sec/Treas. 


Sue Hufford-Manager 


Country Pride, Inc. Don Contris Sue Hufford-Pres. 
Creston, Ohio Steve Hufford Don Contris-Sec/Treas. 
Steve Hufford-Manager 


Frontier Packing Don Contris Steve Hufford-Pres. 
Co., Inc. Hastings, Neb. Steve Hufford Don Contris-Sec./Treas. 


4. Respondents Contris and Hufford are packers within the meaning 
of and subject to the provisions of the Act. 

5. H&P Export, Inc., hereinafter referred to as respondent H&P, is a 
corporation whose business mailing address is Route 1, Rutledge, Geor- 
gia 30663. 

6. Respondent H&P was at all times material herein: 

a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

b) A packer within the meaning of and subject to the provisions of 
the Act. 
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7. Respondent H&P’s average annual purchases of livestock exceed 
$500,000. 

8. Country Smoked Meats, Inc., hereinafter referred to as respondent 
Country Smoked Meats, is a corporation whose business mailing address 
is P. O. Box 981E, Wooster, Ohio 44691. 

9. Respondent Country Smoked Meats is and at all times material 
herein was: 

a) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

b) A packer within the meaning of and subject to the provisions of 
the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Individual respondents William (Don) Contris and Billy Steven (Steve) 
Hufford, individually, as partners, or as officers, directors, agents or em- 
ployees of respondents H&P, Country Smoked Meats, or any other cor- 
poration, and corporate respondents H&P and Country Smoked Meats, 
their officers, directors, agents, employees, successors and assigns, di- 
rectly or through any corporate or other device, in connection with their 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 

1. Engaging in any act or practice for the purpose of converting for 
their own personal use and gain assets required to be held in trust for the 
benefit of unpaid cash sellers of livestock; 

2. Entering into, continuing in, or cooperating in any conspiracy, 
combination or agreement with any person for the purpose of aiding or 
assisting such person to obtain for his own personal use and gain assets 
required to be held in trust for the benefit of unpaid cash sellers of live- 
stock; and 

3. Failing to hold in trust funds which are required to be held in trust 
for the benefit of unpaid cash sellers of livestock, pursuant to section 
206 (b) of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), until full 
payment of the amounts due under the trust have been received by such 
unpaid cash sellers. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondents William (Don) Contris, Billy Steven (Steve) Hufford, H&P Ex- 
ports, Inc., and Country Smoked Meats, Inc., are jointly and severally as- 
sessed a civil penalty in the amount of eighteen hundred dollars ($1800). 
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The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 


(No. 21,005) 


In re STANLEY BUCHANAN. P&S Docket No. 5859. Decided October 
23, 1981. 


Dealer—Market agency—Bonding requirement—Failure to pay when 
due—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond; and failing to pay when due the full pur- 
chase price of livestock. Respondent is assessed a civil penalty of $1,500.00. 


Charlene Rosen, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent willfully violat- 
ed the Act and the regulations issued thereunder (9 C.F.R. 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits or denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Stanley Buchanan, hereinafter referred to as the respondent, is an 
individual with his principal place of business at Carnegie, Oklahoma 
73105. His business mailing address is P.O. Box 477, Carnegie, Okla- 
homa 73105. 
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2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying livestock in commerce for his 
own account; and 
(b) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis, and as a dealer to 
buy and sell livestock in commerce for his own account. 
3. Respondent is now in compliance with the bonding provisions of 
the Act and the regulations promulgated thereunder. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond, or its equivalent, as required by the Act and the regulations; 
and 


2. Failing to pay, when due, the full purchase of livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty of $1,500. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served on the parties. 


(No. 21,006) 


In re FRANKLIN BERGESON GILBERT. P & S Docket No. 5727. Decid- 
ed October 29, 1981. 


Dealer—Market agency—Insufficient funds checks—Failure to pay when 
due—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay, when due, the full purchase price of livestock. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondent Franklin Bergeson Gilbert vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 C.F.R. 
1.138) and “Motion for Entry of Duplicate Consent Decision with Correc- 
tions” filed October 28, 1981. 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits or denies the remaining allegations, and 
further states that the facts which are the basis of the complaint oc- 
curred as a result of insufficient funds checks totaling $342,000 being 
given to Gilbert. Additionally, respondent waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling this 
proceeding and for such purposes only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Franklin Bergeson Gilbert, d/b/a B & G Cattle, hereinafter referred 
to as respondent, is an individual whose business mailing address is Box 
2403, Sioux City, lowa 51107. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis as an order buyer; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, Franklin Bergeson Gilbert, individually or through any 
corporate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall not: 

1. Issue checks or drafts in payment for livestock without having suf- 
ficient funds available to pay such checks or drafts when presented; and 
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2. Fail to pay, when due, the full purchase price of livestock. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
VICTOR W. PALMER, ADMINISTRATIVE LAW JUDGE 


SUPPLEMENTAL ORDER 
(No. 21,007) 


In re LAVERNE MATHESON, d/b/a LINDEN STOCK YARDS. P. & S Dock- 
et No. 5856. Order issued October 27, 1981. The suspension provi- 
sion of the order issued October 14, 1981, shall not be deemed to 
preclude the respondent, after the expiration of the 21 day period of 
suspension, from engaging in the business of a livestock buyer as an 
employee of the Agricultural Marketing Association of Alabama 
(Alabama Farm Bureau). The order of October 14, 1981, shall re- 
main in full force and effect in all other respects. 
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REPARATION DECISION 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL JUDICIAL OFFICER 


(No. 21,008) 


JAMES A. MCANDREWS v. DON J. GATENS d/b/a GATENS CATTLE COM- 
PANY. P&S Docket No. 5764. Order issued October 29, 1981. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
December 26, 1978, alleging in substance that in May of 1978 respond- 
ent sold certain cows to complainant by misrepresentation of their ages. 
The amount claimed was $2,948.00, computed on the basis of different 
prices which complainant received for cows of different ages when he 
sold them at auction in November of 1978. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards agency of the Department and filed in this 
proceeding pursuant to Rule 4 of the Rules of Practice (9 CFR 
§ 202.104 (c) ), were served on respondent on March 10, 1980. A copy of 
the investigation report was served on complainant on March 11, 1980. 

Respondent by counsel filed an answer, a motion to dismiss the com- 
plaint, and a request for an oral hearing, on March 20, 1980. Those docu- 
ments were served on complainant on April 1, 1980. 

The motion to dismiss was denied on June 18, 1980, properly, we find, 
for reasons stated in a written ruling issued by John J. Casey of the Of- 
fice of the General Counsel of the Department. 

An oral hearing was held in Iowa City, lowa on December 12, 1980, be- 
fore G. Patrick Garrett of the Office of the General Counsel of the De- 
partment. Complainant was not represented by counsel. Respondent was 
represented by Bruce L. Walker, Esq. of Iowa City. Complainant, re- 
spondent, and six witnesses testified. Thereafter, respondent filed pro- 
posed findings of fact, conclusions and order, and a memorandum in sup- 
port thereof. 

Complainant testified (Tr. 21) that, at the time he purchased the cows 
from respondent, respondent “said they were two to seven with either 
two or three eight year old cows.” Respondent testified (Tr. 47 et seq.) 
that, prior to the agreement between himself and complainant for the 
sale of the cows they had two discussions. About the first discussion, he 
testified: 
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Q. Did you discuss the ages of the animals at all that first day? 


A. No. 


Q. Did Mr. McAndrews ask you or did you volunteer any information 
concerning their ages? 


A. No. 
Respondent later testified: 


Q. * * * Previous to the time that Mr. McAndrews accepted the 
price of $500 per pair, did he ever ask you what the ages of the ani- 
mals were? 


A. No, he didn’t. Other than there being in a general way of varying 
ages of cows. And that was I’m sure understood by both of us. 


Q. Did you ever then tell him that most of these animals were two to 
seven years of age with two or three eight year old cows—did you ever 
tell him that? 


A. No. I didn’t. 


It is undisputed that no other persons were within hearing at either of 
these discussions. We must conclude that complainant did not establish 
by a preponderance of the evidence that respondent made any such rep- 
resentation of the ages of the cows when he sold them to complainant. In 
laymen’s language, this is a matter of “one man’s word against an- 
other’s.” 

Also, even if misrepresentation were established by the evidence in the 
record, the measure of a purchaser’s damages for misrepresentation is 
the difference between the market value of the livestock and the value 
they would have had, had they been as represented, at the time and place 
of acceptance by the purchaser. Complainant testified (Tr. 33) that the 
fair market value of the cows when he purchased them from respondent 
was the price which he paid. 

See Verschoor v. Sanders, 36 Ag. Dec. 1743 (1977) and Solheim v. 
Doyen, 35 Ag. Dec. 1741 (1976). See also Agri-Link v. J. D. Shultz, 35 
Ag. Dec. 557, 1401 (1976). 

Certain other issues were raised by the respondent which it is not nec- 
essary to discuss in view of the result which we have reached. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See 
also Reorganization Plan Number 2 of 1953 (5 U.S.C., 1976 ed., appen- 
dix page 764). 
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On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§202.117. 

On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

The complaint in this case is hereby dismissed. 

Copies hereof shall be served on the parties. 
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DISCIPLINARY DECISIONS 
(No. 21,009) 


In re PACKAGED PRODUCE COMPANY, INC. PACA Docket No. 
2-5703. Decided August 18, 1981. 


Failure to pay promptly—Publication of the facts—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act. The facts and circumstances set 
forth shall be published. 


George L. Aubrey, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on January 5, 
1981, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period September 1979 through 
July 1980 Respondent purchased and accepted in interstate commerce, 
from 12 sellers, 160 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices in an 
amount totalling $110,173.45. 

A copy of the complaint was constructively served upon Respondent, 
who failed to file an answer thereto. That time for filing an answer hav- 
ing run, and upon motion of the complainant for issuance of a decision, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent, Packaged Produce Company, Inc., is a North Carolina 
corporation, whose address is P.O. Box 33617, Raleigh, North Carolina 
27606. 

2. Pursuant to the licensing provisions of the Act, license number 
791735 was issued to Respondent on July 17, 1979. This license was ter- 
minated on July 17, 1980, pursuant to Section 4 (a) of the Act (7 U.S.C. 
499d (a) ), when Respondent failed to pay the required annual license 
fee. 
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3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period September 1979 through July 1980, purchased, 
received and accepted 160 lots of perishable agricultural commodities 
from 12 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 

amount of $110,173.45. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in finding of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b). The facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 


ter service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service, as provided in sections 1.145 of the Rules of 
Practice (7 CFR 1.145). Copies of this order shall be served upon the par- 
ties. [The Decision and Order became final on October 6, 1981.—Ed.] 


(No. 21,010) 


In re MAGIC VALLEY POTATO SHIPPERS, INC. PACA Docket No. 
2-5671. Decided October 28, 1981. 
Misbranding—Suspension of license 


Where respondent’s license is suspended for 30 days for shipping nine lots of misbranded 
potatoes in violation of the Act. 


William J. Weber, Administrative Law Judge. 
Dennis Becker and Diane Langton, for complainant. 
Donald J. Chisholm, Rupert, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge William J. Weber filed an initial decision 
and order on August 10, 1981, suspending respondent's license for 60 
days for shipping nine lots of potatoes which were misbranded in viola- 
tion of § 2 (5) of the Act (7 U.S.C. § 499b (5) ). 

On September 11, 1981, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).* In its response to respondent’s appeal, complainant requests 
that the suspension period be increased to 90 days. This is permitted 
under the Department’s rules of practice, which provide that if one party 
appeals, the other party may raise new issues in its response to the ap- 
peal (7 C.F.R. § 1.145 (b) ), which, in effect, amounts to a cross-appeal. 
In re Unionville Sales Co., 38 Agric. Dec. 1207, 1210 n. 3 (1979) (remand 
order). 

The case was referred to the Judicial Officer for decision on October 
15, 1981. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 


much as the issues on appeal have been thoroughly briefed and oral argu- 
ment would seem to serve no useful purpose. 

Based upon a careful examination of the entire record, the initial deci- 
sion is adopted as the final decision in this case, except that footnote 2 is 
omitted, and the suspension period is reduced to 30 days. Additional 
conclusions by the Judicial Officer follow Judge Weber’s initial decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


A Complaint was filed on November 4 1980 by the Director of the 
Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture (“USDA”), alleging that Respondent 
had violated the Perishable Agricultural Commodities Act, 1930, (7 USC 
499a violated the Perishable Agricultural Commodities Act, 1930, (7 
USC 499a et seq; “PACA” or “Act”) and related regulations (7 CFR 46). 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was, appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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More specifically, it was said that Respondent violated section 2 (5) of 
the Act (7 USC 499b(5)) when Respondent shipped potatoes repre- 
sented as “U.S. No. 1” which did not meet requirements specified in the 
United States Standards for Grades of Potatoes (7 CFR 2851.1540 et 
seq) for U.S. No. 1. 

Complainant asks for a 90 day suspension of Respondent's license (7 
USC 499h). 

Respondent filed an Answer which admitted the jurisdictional allega- 
tions and denied all allegations concerning the transactions and alleged 
violations of the law/regulations. Respondent raised several affirmative 
defenses concerning the inspection and the inspectors, and claimed un- 
constitutional vagueness in the grading standards. Respondent and its 
president believed the potatoes met the requirements to be properly clas- 
sified “U.S. No. 1”. 

Trial of the issues occurred on February 4-5 1981 in Burley, Idaho. Ms 
Diane Langton of the Office of General Counsel, United States Depart- 
ment of Agriculture, represented Complainant. Donald J. Chisholm of 
Goodman, Duff and Chisholm of Rupert, Idaho represented Respondent. 


I 


Respondent, Magic Valley Potato Shippers, Inc., is an Idaho corpora- 
tion based in Paul, Idaho. Respondent holds PACA License No.790702. 

On May 6 1980, Respondent shipped nine lots of potatoes in three 
separate shipments to three different buyers and destinations, repre- 
senting those potatoes as being U.S. No. 1 when in fact those potatoes 
did not grade as U.S. No. 1. 

While both external and internal defects were found by the inspector, 
the main defects were internal. Some internal defects were “hollow 
heart”, but the major internal defect was “net necrosis”. 

External and internal defects, in this shipping point inspection, were 
found to average 13%, 15%, 9%, 14%, 19%, 16%, 23%, 10%, and 10% 
in these nine lots. 

For U.S. No. 1 grade potatoes a lot may not have more than 8 percent 
by weight which fail to meet the requirements specified at 7 CFR 
2851.1546 (a) (2). Within that limit, it is further required, in part, that 
internal defects be limited to no more than 5 percent. 

The grading certificates show that internal defects including both net 
necrosis and hollow heart, but mainly net necrosis, averaged 9% and 
11% (Complainant’s Exhibit No. 1; CE 1); 6%, 9%, 15% and 11% (CE 2); 
18% (CE 3); two additional lots each had 5% internal defects, and failed 
because the combined internal and external defects averaged 10%, ex- 
ceeding the 8% ceiling (CE 3). 
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Those nine lots could not be graded, shipped or sold as U.S. No. 1 
grade potatoes. 

The inspector notified the supervising district inspector that there was 
a problem with the grading, and that the potatoes could not be shipped 
as U.S. No. 1. Shortly before noon, the supervising district inspector ar- 
rived at the premises, consulted with the inspector, and reviewed the 
prior samples which had been scored as “defective” under the Standards. 
The work had been accurately done and the supervisor approved it. 

The supervising district inspector then proceeded to work with the in- 
spector on the site for another hour inspecting additional potatoes. The 
president of Respondent was present and fully informed and partic- 
ipated in reviewing and inspecting potatoes until the president left the 
premises about 12:30 p.m. 

Respondent’s president had been in the business for about 43 years, 
and felt he knew as much about grading potatoes as the two inspectors 
did. Respondent’s president disagreed with the inspectors’ findings, be- 
lieving them to be in error. Respondent’s president also believed quite 
firmly that his judgment would be vindicated by market acceptance of 
the potatoes. 

Respondent’s president rejected the offer of the inspectors to call in 
their superior, the supervising federal inspector for fresh products for 
the State of Idaho, because it would mean almost a four hour delay be- 
fore he could arrive. 

Therefore, Respondent’s president directed that the nine lots be 
shipped even though he knew the inspectors would not certify the lots as 
U.S. No. 1. 


Il 


The inspectors testified in detail concerning the way that they per- 
formed their work, and their understanding of the Standards which con- 
trolled their work. Their testimony was clear, detailed, direct, unhesitat- 
ing, and highly persuasive. They applied the Standards accurately and 
consistently. 

They frankly conceded that where they saw barely scoreable defects 
they would exercise some judgment, and perhaps not score it as a de- 
fect.’ Thus, in context of a disciplinary proceeding, the inspectors gave 
the shipper-licensee the benefit of the doubt. However, the evidence does 
not show any “close calls” in the inspection here. 


1. For example, when the allowable portion of the potato was pared to the point where 
any net necrosis showing in the remaining portion of the potato would make it scoreable as 
a defect, the inspectors sometimes exercised judgment if it was only a single tiny “dot” of 
net necrosis showing in the remaining portion of the potato. 





MAGIC VALLEY POTATO SHIPPERS, INC. 1561 
Cite as 40 A.D. 1557 

The problem was apparent early in the day of the inspection, and Re- 
spondent’s president as well as the inspector’s supervising inspector 
were both present discussing it by noon. A third opinion could have been 
obtained within a matter of a few hours, but Respondent’s president de- 
clined the opportunity. 

Respondent’s president also declined the opportunity to blend these 
lots with others so as to lower the rate of defects to come within author- 
ized tolerances, on the ground that these potatoes were on consignment 
from the producer. Consigned potatoes still belong to the producer and 
could not be blended with others. 

There is no indication that Respondent’s president then notified the 
Producer of the problem, to allow the producer to take any corrective ac- 
tions. 

Respondent’s president relied upon his judgment that the inspectors 
were in error, that the potatoes graded U.S. No. 1, and that the inspec- 
tor’s certification was not particularly important concerning it. 

Obviously, Respondent’s president was thinking of situations where 
potatoes which were “in grade” when shipped were “not in grade” at the 
destination inspection. This disparity on occasion caused him to renego- 
tiate the transaction under unfavorable circumstances. Thus, Respond- 
ent or its consignors “lost” money. 

However, Respondent failed to recognize the fundamental difference 
between an inspection at the shipping point and at the destination. Here, 
Respondent was knowingly shipping potatoes that were not certified as 
U.S. No. 1. When he saw fit to let his judgment override the inspectors, 
and ship the potatoes without certification as U.S. No. 1, he was delib- 
erately and wilfully violating the Act and related regulations. 

The evidence presented by Respondent’s president shows that he be- 
lieves the number and size of the spots, as well as the shading and or in- 
tensity of color of the spots, is important in recognizing and evaluating 
net necrosis as an interior defect. Such is not the case. As long as net 
necrosis exists, the number or size or shading or intensity of the color is 
irrelevant. The only factor that is relevant, after the establishment of 
net necrosis, is the extent of the potato that is affected by it. That is de- 
termined by paring that portion of the potato which contains net necro- 
sis and measuring the pared portion against the remaining portion of the 
potato. 

Net necrosis is an internal defect which is not confined to the vascular 
ring. This defect is scored on a waste basis. Market Inspection Instruc- 
tions, page 52, paragraph 132, CE 6. 

Further, the inspector is instructed that 


“in cutting to remove waste from Net Necrosis and other 
similar discoloration at the stem end, inspectors should use 
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a straight cut if the discoloration extends more than 1/2 
the circumference around the potato. If the discoloration 
affects 1/2 or less of the circumference around the potato, 
the cut should be made on that particular side, using a 
curved cut so that an excessive amount of uninjured flesh 
will not be removed.” 


Market Inspection Instructions, page 52, 
paragraph 135, CE 6. 


Thus, under 7 CFR 2851.1565, any internal discoloration outside of or 
not entirely confined within the vascular ring is a defect which causes 
“damage” when removal thereof causes loss of more than 5% of the total 
weight of the potato. Further, it is classified as “serious damage” when 
removal causes a loss of more than 10% of the total weight of the potato. 

Thus, color (of any shade) or spots (of any number or size) are irrele- 
vant when grading internal defects for net necrosis. The inspector re- 
moves 5% of a potato which has internal discoloration, and if he finds 
the discoloration continues into the remaining 95% portion of the pota- 
to, he makes another cut at the 10% point to determine if the internal 
discoloration continues into the remaining 90% of the potato. 

Thus color, size, or a number of “spots” is not relevant for net necrosis 
defects. 

The inspector pares the affected part, and measures the pared portion 
against the remaining unaffected portion of the potato to determine if it 
is a “scoreable” defect. 

The contention that the inspectors were confusing flakes of potato 
skin or dirt left on the pared potato face from their dirty knife is frivo- 
lous, and completely unsupported by this record. 

Respondent’s contention that the inspectors were not taking repre- 
sentative samples of the lots due to confusion and disorganization in Re- 
spondent’s shipping procedures is incredible and unpersuasive. The rec- 
ord shows that far more samples were taken from the lots than required 
by the pertinent regulations, and that Respondent is a large, well organ- 
ized and generally well run business which has doubled its volume in the 
last several years. 

Respondent’s contention that the inspector was not physically able to 
inspect the total number of samples his records covered for that day is 
also unpersuasive. 

If any of these contentions had had any merit whatsoever, the only 
prudent course for a responsible licensee to do would be to delay the 
shipment even a day if necessary for further evaluation by another sen- 
ior supervisory inspector. Improper paring, inaccurate diagnosis, insuffi- 
cient samples, confusion concerning the proper inspection standards and 
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process, could have been contested on the spot while the physical evi- 
dence was available to see, weigh, measure and evaluate. To brush off 
the third opinion, with the contention that it would merely rubber stamp 
the first two inspectors, is without persuasive quality. Delaying the ship- 
ment a few hours, or a day if necessary, would seem a reasonable course 
of action, with little cost and potentially much benefit. 

Furthermore, Respondent’s president was later contacted by other su- 
pervisory USDA officials to persuade Respondent to call back the ship- 
ment, and to locate the destinations so that an inspection could be ar- 
ranged at the reception point. Respondent’s president refused to coop- 
erate and provide that information. 

However, one shipment was traced, and reinspected at the receiver's 
platform in Salisbury, Maryland on May 15 1980. It failed to grade U.S. 
No. 1 because of total grade defects including net necrosis in excess of 
the tolerance. The receiver refused to accept them and they were re- 
shipped to Richmond, Virginia where an appeal inspection was per- 
formed on May 16 1980 at the applicant’s warehouse. They again failed 
to grade U.S. No. 1 because of total grade defects including net necrosis 
in excess of tolerance. Pages 9 and 12, Complainant’s Exhibit 3. 

Respondent’s president also contended that the inspector told him to 
ship the potatoes without certification if he believed they were erro- 
neously graded. That contention, if true, would not justify Respondent’s 
conduct. Respondent’s conduct is bound by the appropriate law and 
regulations, and such an instruction or challenge, if true, cannot nullify 
that obligation. However, the record does not tend to support that con- 
tention. 

This record and the demeanor of the respective witnesses is strongly 
persuasive of Complainant’s contentions that the inspection was un- 
biased, that it utilized more than the minimum number of samples re- 
quired to be taken from the lot, that the inspectors properly applied the 
appropriate Standards inspecting the potatoes, that appropriate repre- 
sentatives of Respondent and supervisory inspectors were notified 
promptly of the problem, that a supervisory inspector reviewed the work 
of the initial inspector on the site, and also worked with that inspector 
and the Respondent’s representative inspecting more potatoes, that the 
samples were properly taken from the lots shipped, that the lots had de- 
fects which exceeded the tolerances allowed on a shipping point inspec- 
tion for potatoes to be graded as U.S. No. 1, and that Respondent wil- 
fully, knowingly shipped those potatoes as U.S. No. 1 for sale in inter- 
state commerce when he knew the inspectors responsible for such grad- 
ing said they were not U.S. No. 1. 

One shipment went to Salisbury, Maryland and was transshipped to 
Richmond, Virginia, another went to Kansas City, Missouri and a third 
to Little Rock, Arkansas. 
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The inspectors did not display or practice any bias whatsoever. 

Respondent fails to distinguish between: shipping and destination in- 
spection standards; internal discoloration occurring entirely within the 
vascular ring from internal discoloration which is outside of or not en- 
tirely confined within the vascular ring; and internal discoloration 
which calls for evaluation of the color, size and numbers of discolored 
spots with internal discoloration which is scored on a waste basis (paring 
the damaged region). This tends to explain Respondent’s confusion and 
misunderstanding. 

The applicable standards and regulations are clear, definite and were 
properly understood and applied here. There is no “vagueness” shown 
here. 

Respondent’s contention that it had “no intention” to mislead is proba- 
bly true because the evidence is strong that he believed that he was cor- 
rect and everyone else was in error. In any event, intent to defraud is ir- 
relevant. Jn re Maine Potato Growers, Inc., 34 Agric Dec 773, 797-98 
(1975), affd, 540 F2d 518 (1st Cir 1976); In re Harrisburg Daily Market, 
Inc, 20 Agric Dec 955, 969-73 (1961), affd per curiam, 309 F2d 646 
(1962), cert denied, 372 US 976 (1963); accord, In re Wilkinson, 36 Agric 
Dec 454, 455-56 (1977). Further, his failure to distinguish between the 
effect of destination inspections (for which he had some prior unpleasant 
experience) and shipping point inspections (which he ignores at his peril) 
was key to this innocence of mind. 

The Respondent’s contentions that the inspector precipitated a crisis 
and forced the shipment is completely unsupported by the record. 

Respondent’s contention that this was merely an “isolated” instance 
and therefore not actionable is without merit. To allow the first violation 
to be “free” would quickly erode confidence in the inspection and grad- 
ing program. 

While it is true that Respondent could not “blend” consigned potatoes 
from one producer with potatoes consigned by other producers, in light 
of the difficulties as they developed on May 6 1980, it might have been 
prudent for Respondent to have advised the unfortunate producer of the 
problem and encouraged that producer to take whatever action was nec- 
essary to bring the potatoes to U.S. No. 1. This record does not indicate 
any such effort was made. 

Respondent caused to be transported and sold in interstate commerce 
nine lots of misbranded potatoes in three different transactions on or 
about May 6 1980 in wilful and flagrant violation of section 2 (5) of the 
Act (7 USC 499b (5) ). 
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Ul 


Complainant throughout the proceeding has urged that Respondent’s 
license be suspended for 90 days, the maximum suspension permissible 
under the statute, 7 USC 499h (a). 

The record is strong and clear supporting Complainant’s allegations. 
Respondent’s president should have known better. His deliberate viola- 
tion extends from his failure to think the problem through. He persisted 
in a stubborn and uncooperative adversary attitude. 

This violation occurred as a result of a single serious misjudgment con- 
cerning three shipments on May 6 1980. It was not a continuing problem 
over months or years. He had never been previously warned concerning 
errors or deficiencies. It was a serious mental error, a misjudgment on 
his part, and did not arise out of continuing negligent or slipshod activi- 
ties or procedures in the operation of the business. 

Great weight should be given to the recommendation of the officials 
charged with the responsibility for administering the regulatory pro- 
gram. In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 AD 843, 
845-46 (1972). In re Braxton M. Worsley, 33 AD 1547, 1567-8 (1974).? 
[Footnote omitted.] 

Complainant argues that “only a 90 day suspension of respondent’s li- 
cense will accomplish this goal [to deter the respondent and the industry 
as a whole].” Complainant’s Reply Brief, page 7. 

Complainant accurately characterizes Respondent’s attitude as “de- 
fiant” on and about May 6 1980. 

However, since the time of the violation Respondent has had time to 
reassess the situation. As a result of the actions described herein, Re- 
spondent was also criminally prosecuted with a three count information 
filed in the United States District Court for the District of Idaho against 
both Respondent corporation and its president. RE 10. Both defendants 
filed a Plea of Nolo Contendere. The Court assessed a fine of $300.00. 
Respondent’s Brief, page 7. 

Complainant demeans this as a fine “. . . so miniscule in amount that 
one can hardly conclude that there would be any deterrent effect upon 
respondent whatsoever, especially in light of Mr. Blase’s [respondent’s 
president] defiant attitude . . .” Complainant’s Reply Brief, page 6. 

The record establishes that Respondent handled potatoes on consign- 
ment, and that Respondent was paid for its services for handling pota- 
toes in that capacity. Loss of value because of failure to grade U.S. No. 1 
was mainly sustained by the producer, not Respondent. Thus, it does not 
appear that Respondent stood to profit in any significant fashion by 
shipping misbranded potatoes. There is no basis for any inference that 
the $300.00 fine assessed by the United States District Court was more 
than offset by “profits” to Respondent by handling such transactions. 
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When considering the anxiety, public embarrassment, possible dam- 
age to the goodwill of the business concerned from the publicity of the 
criminal charge, legal costs, and the diversion of attention and energy 
from the operation of the business to concern about the legal potentiali- 
ties, the criminal charge and its outcome should not be so casually 
brushed aside as lacking in deterrent value. Few would be inclined to run 
such risks and difficulties to ship nine relatively benefitless (to Respond- 
ent) lots of potatoes. 

Complainant cites In re Maine Potato Growers, 34 AD 773 (1975) affd 
540 F2d 518 (CA 1 1976) where Respondent’s license was suspended for 
60 days for shipping 14 lots of misrepresented potatoes. Seven letters 
were sent to Respondent Maine Potato Growers calling their attention to 
16 different reported misbranding or other violations of the Act and 
regulations between January 1970 and April 19 1973. Thereafter, 
Maine Potato Growers shipped another load of misbranded potatoes on 
May 14 1973.Jn re Maine Potato Growers, supra, at pages 793-5. 


“The respondent’s repeated violations occurring after 
many warnings by the Department show clearly that the 
respondent was not taking effective measures to assure 
that no violations would occur — respondent was merely 
taking steps to assure that only a minimum number of vio- 
lations would occur. As respondent stated in its letter of 


May 19, 1971, quoted above, [w]hile we regret and at- 
tempt to avoid all violations, we would expect it to be diffi- 
cult to improve this record under the most closely con- 
trolled conditions.’ 


The respondent’s efforts to assure that only a minimum 
number of violations will occur are not good enough. The 
Act requires compliance — not almost compliance! 


Since respondent failed, after repeated warnings by the 
Department, to take effective measures to assure compli- 
ance with the Act, a severe sanction is appropriate to deter 
the respondent and other potential violators from commit- 
ting similar violations in the future. The Department’s 
policy to impose severe sanctions in the case of serious or 
repeated violations has been set forth in many decisions 
filed in the last several years, most recently in In re M. & 
H. Produce Co., Inc., 34 Agriculture Decisions ____ 
PACA Docket No. 2- 2757, decided April 8, 1975. The De- 
partment’s severe sanction policy was set forth in that case 
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in an appendix to the decision, quoting from Jn re Braxton 
McLinden Worsley, 33 Agriculture Decisions 1547, 1556- 
1571 (1974). The same appendix is set forth as an appendix 
to this decision. 


Since this is the first misbranding case decided after the 
Department announced several years ago its more severe 
sanction policy to be followed in all regulatory proceedings 
before the Department, it would serve no useful purpose to 
consider the sanctions issued in misbranding cases decided 
prior to the Department’s change of sanction policy. How- 
ever, even prior to the Department’s new sanction policy, 
severe sanctions were imposed in a number of potato mis- 
branding cases. See, e.g., In re E. J. Harrison & Son, Inc., 
27 Agriculture Decisions 1339 (1968) (60 days); In re 
Florida Planters, Inc., 25 Agriculture Decisions 835 (1966) 
(90 days, consent case); In re Martin Zahler, 21 Agriculture 
Decisions 975 (1962) (75 days, consent case); In re William 
E. Anderson, 17 Agriculture Decisions 1159 (1958) (90 
days, default case).” 


In re Maine Potato Growers, supra, at pages 795-6. 


In re E. J. Harrison & Son, Inc., 27 AD 1339 (1968) is another con- 
tested case cited by Complainant where the respondent knowingly 
shipped six lots of potatoes marked “U.S. No. 1” when they failed at the 
time of shipment to meet the requirements for U.S. No. 1 grade. The 
Hearing Examiner in a Recommended Decision called for suspension of 
Harrison’s license for 75 days. However, the former Judicial Officer af- 
firmed the Hearing Examiner’s findings, but said that “the period of sus- 
pension recommended by the Hearing Examiner appears excessive under 
the circumstances. Respondent’s license should be suspended for a pe- 
riod of 60 days.” In re E. J. Harrison & Son, Inc., supra, at page 1342. 

Complainant also cites In re Flaten-Meberg, 14 AD 952 (1955) wherein 
the respondent shipped 15 carloads of misbranded potatoes on 10 differ- 
ent dates between November 11 1954 and December 4 1954. The 
Judicial Officer held that the misbranding “was done to deceive and mis- 
lead” the purchasers, and with a fraudulent purpose. Jn re Flaten- 
Meberg, supra, at page 958. The former Judicial Officer suspended re- 
spondent’s license for 90 days, and rejected the Hearing Examiner's 
recommendation for revocation of the license. 

Complainant has persistently demanded a 90 day suspension from the 
institution of this matter. In its reply brief at page 7, Complainant states 
“[iIn the USDA administrative opinion, only a 90 day suspension of re- 
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spondent’s license will accomplish this goal.” (emphasis added) Com- 
plainant does not set forth any rationale to indicate why a suspension of 
less than 90 days (the maximum permissible under the statute) would 
fail to be a deterrent for either respondent or the industry as a whole. 

While Respondent’s president had an emotionally based defiance at 
the time of the incidents, by the time of the administrative disciplinary 
trial, following his $300 fine in the United States District Court, Re- 
spondent’s president clearly indicated a sense of remorse and regret. “If I 
had known half of Washington was going to be [on] my back, I would 
have never shipped them.” Transcript page 334. 

He also said that “I did not know that we were going to get into this 
kind of production though, when I did it.” Transcript page 286. 

Both statements tend to confirm the fact that his actions that day 
were based on his failure to distinguish between shipping point and re- 
ceiving point inspections, and the implications of them. He completely 
failed to think the problem through. He, according to the evidence, was 
thinking exclusively in terms of market acceptance of his product, that 
the receivers would accept it and pay for it. Two of them did. However, 
that is completely irrelevant here. Further, Respondent should have 
been conscious of it during the transactions concerned. 

Respondent’s president’s failure was the mental lapse, and not the 
negligent, careless or slipshod continuing operation of the business over 
a period of time. There is no reason from this record to infer that there 
were any other misbranded shipments from Respondent’s business. 

Complainant, in its reply brief also argues that “i]t is evident that if a 
lenient sanction is ordered in this case it would not be surprising that in 
the future, Mr. Blase [Respondent’s president] of respondent firm would 
engage in another act of defiance, ignore the inspector’s findings and 
violate the PACA again.” Such predictive speculation is utterly unwar- 
ranted. Respondent’s president is a stubborn, over-confident and, at the 
time of the events concerned, was a defiant man. However, there is 
nothing in his demeanor or the evidence to indicate that he is irrational, 
nor that he has any tendency toward economic self-destruction. He was 
obviously very deeply impressed by his U.S. District Court and adminis- 
trative disciplinary experiences. The recurrence of a violation of the na- 
ture involved here for Respondent seems almost impossible. 

Insofar as deterrence to the industry is concerned, it is difficult to 
imagine other licensees seeing a business closed for even 45 days decid- 
ing to risk this violation because the benefits (???) here were worth the 
risk. Few would risk closure of their business for 60 days to ship 9 lots of 
potatoes that an inspector and his supervisor had refused to certify as 
US. No. 1 grade. 
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Respondent’s defiance here was clearly emotionally based on a misap- 
prehension as described earlier. This violation was not based on any in- 
tellectually measured calculation of the risks and benefits involved (for 
little or no benefit accrued to Respondent here) nor was it related to 
careless and continuing practices which lasted over a span of weeks or 
years. It was a small portion of a single day’s shipment. There is nothing 
repetitious or habitual, other than it involved 9 lots to three shippers. 

Complainant’s recommendation that Respondent’s license be sus- 
pended for 90 days is rejected. Respondent’s license will be suspended 
for 60 days. 

An even lighter sanction here (a suspension of 45 days) would have 
been assigned had there been more freedom of choice in assigning sanc- 
tions. However, the precedental requirements that “great weight” be 
given to the administrative recommendations, coupled with a strong rec- 
ord supporting Complainant’s position, compels at least the 60 days sus- 
pension assigned here. This is considered to be a severe sanction. 

It will cause Respondent a loss of about 20% of his annual business 
volume if the suspension falls on Respondent during the major fresh- 
pack shipping season. In addition, the suspension is long enough to cause 
problems for the producers, and for his competitors to make inroads into 
Respondent’s business. The loss of confidence of producers in Respond- 
ent because of his violation of the law, and potential permanent loss of 


business to his competitors will compound the loss. The cost will be very 
substantial even if it is not now calculable. 

From a full consideration of the demeanor of the Respondent’s presi- 
dent, and all of the evidence, it is determined that a sanction requiring 
no more than 60 days suspension of Respondent’s license is appropriate, 
under the precedents which bind us concerning sanctions. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


It is the policy of this Department to impose severe sanctions for se- 
rious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to respondents 
but to other potential violators. This policy has been followed in all of 
the Department’s disciplinary proceedings in recent years. The basis for 
that policy is set forth at great length in numerous decisions. E.g., In re 
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Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Appendix 
to this Decision.* 

In the Department’s sanction policy, it is stated that “in determining 
sanctions to be imposed under the Act, great weight should be given to 
the recommendation of the officials charged with the responsibility for 
administering the regulatory program” (In re Worsley, 33 Agric. Dec. 
1547, 1567-68 (1974); Appendix 20a). It is explained, however, that the 
“recommendation of the administrative officials as to the sanction is 
not, of course, controlling,” and that if, for example, “some of the allega- 
tions are not proven or if there are mitigating circumstances not taken 
into consideration by the administrative officials, the sanction may be 
considerably less than that recommended by them” (In re Worsley, 33 
Agric. Dec. 1547, 1568 (1974); Appendix 21a). 

In the present case, the administrative recommendation for a 90-day 
suspension order is based on the view that respondent’s violations were 
“a flagrant disregard of the law” (Complainant’s original brief 21), more 
flagrant than the violations in In re Maine Potato Growers, Inc., 34 
Agric. Dec. 773 (1975) (60-day suspension), affd, 540 F.2d 518 (1st Cir. 
1976). But the facts found by Judge Weber, which are supported by the 
record, show that the violations here resulted from a “mental lapse” (Ini- 
tial Decision 23), that respondent had “ ‘no intention’ to mislead” (id. at 
14), and that respondent’s president had “innocense of mind” (id.). In 


3. Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock Mar- 
keters, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Cantanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In reM. & 
H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, affd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), affd, 524 F.2d 1255 (5th Cir. 
1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), affd mem., 
510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 
F.2d 1088, 1089 (5th Cir. 1974). 
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view of these findings, it is inappropriate to increase the sanction be- 
cause of intentional or fraudulent misconduct.‘ 


The “innocence of mind” of respondent’s president does not mean that 
a severe sanction should not be imposed, because “intent is not an ele- 
ment” of misbranding violations. In re Maine Potato Growers, Inc., 34 
Agric. Dec. 773, 797 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976). In that 
case, it is stated (quoting from the Harrisburg Daily Market case dis- 
cussed above) that “culpability does not depend upon the licensee’s lack 
of good faith or whether or not the misrepresentations were made inten- 
tionally, deliberately, or accidentally. . . . The burden of telling the truth 
about what he is selling is placed upon the licensee under the Act, and 
the licensee represents the grade, origin, etc., of his wares at his peril” 
(id.). 

But even though good faith does not prevent the imposition of a severe 
sanction in a misbranding case, evidence of bad faith or deliberate re- 
fusal to take steps to prevent misbranding will result in a greater sanc- 
tion than would otherwise be imposed. 

For example, a 60-day suspension was imposed in Maine Potato Grow- 
ers because violations continued after seven warning letters or tele- 
grams had been sent to the respondent. In the present case, on the other 
hand, there is no history of prior warnings or violations. In addition, 
there are only 9 violations here compared to 14 in the Maine Potato 
Growers case. 

Considering respondent’s “innocence of mind,” with no prior warnings 
or violations, and the exceptionally large size of respondent’s business, 
which will cause a suspension order to have a much greater monetary ef- 
fect on respondent than on other licensees,° I believe that a 30-day sus- 
pension during respondent’s heavy shipping season will serve as an ade- 
quate deterrent to future violations. 


4. If respondent’s violations had been committed with fraudulent intent (which does not 
require direct proof, but may be inferred from all the circumstances), I would have con- 
curred in complainant’s recommendation for a 90-day suspension order. Also, I would have 
imposed a more severe sanction if the graders had advised respondent’s president that his 
proposed shipments were in violation of the Perishable Agricultural Commodities Act, sub- 
jecting respondent to the possibility of a license suspension or revocation, irrespective of 
whether the potatoes were accepted by the receivers. Instead, respondent’s president was 
told “if those [potatoes] happen to get caught on the other end you are probably going to 
have trouble” (Tr. 214-15). Respondent was almost certain “to have trouble” whether the 
potatoes were “caught on the other end” or not. If intent were an element of a misbranding 
case, I would not have imposed any active suspension in this case because of that mislead- 
ing statement. 

5. Respondent is the largest shipper in its inspection area, with 65 “direct” employees 
and 15 or 20 “related” employees. This is a relevant consideration in determining the 
length of a suspension order. In re Sol Salins, Inc., 37 Agric. Dec. 1699, 1735-36 (1978), 
and cases cited therein. 
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However, a 30-day suspension during respondent’s inactive season 
would not even be a “slap on the wrist,” and, therefore, if because of an 
appeal or any other reason, the suspension is not effective when original- 
ly ordered, the Judicial Officer will set the suspension period to begin at 
a time when it will occur during respondent’s heavy shipping season.° 

A final word should be said about the Department’s policy that “{iJnso- 
far as practicable, the sanctions imposed under a regulatory Act against 
comparable violators for comparable violations should be reasonably 
uniform.” Jn re Worsley, 33 Agric. Dec. 1547, 1568-69 (1974); Appendix 
22a. In Judge Weber’s footnote 2, which was omitted, he questions the 
rationale for the view expressed in Jn re Crowder, 40 Agric. Dec. 704, 
704-05 (1981) (order denying petition to modify order), that if a sanction 
imposed in a litigated case were later reduced, upon complainant’s re- 
quest, the reduced sanction would be controlling in all comparable, fu- 
ture cases. 

In Crowder, the complainant requested that an order disqualifying the 
respondent from exhibiting horses for one year be terminated so that he 
would be able to pay the $2,000 civil penalty also imposed in the case. It 
was explained in the order denying complainant’s request that the civil 
penalties authorized by the Horse Protection Act are not for the purpose 
of making money for the Federal Government. If the respondent could 
not pay the penalty, it would be more appropriate to compromise or re- 
mit the penalty rather than to remove the disqualification order, which 
was imposed to deter respondent and others from violating the Act in 
the future. It was explained, nonetheless, that since it is the policy of the 
Judicial Officer “never to increase the sanction recommended by the ad- 
ministrative officials,” if they filed a motion to reconsider, the disqual- 
ification order would be terminated, but that case would control all com- 
parable, future cases. 

The reason why such a lessening of the sanction would have “such seri- 
ous repercussions” (Initial Decision 16-A n 2) is stated in the Depart- 
ment’s sanction policy, i.e., it is desirable that the sanctions imposed 
against comparable violators for comparable violations should be reason- 
ably uniform. Jn re Worsley, 33 Agric. Dec. 1547, 1568-70 (1974); Ap- 
pendix 22a-24a. Where there has been a full hearing, with all of the facts 
and circumstances relating to the violation developed on the record, if 
the Department then desires to reduce the sanction as a result of an ap- 
peal or a reconsideration of the matter, the request will be granted, but 
the reduced sanction will be the standard for all comparable, future 
cases. 


6. In all cases where the severity of a suspension order will vary significantly, depending 
on the season, complainant should be sure that the record reveals the relevant facts and 
take this factor into account in the recommended sanction. See In re Miller, 33 Agric. Dec. 
53, 80(1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 
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In other words, there should not be two sanction policies, depending 
on whether or not an appeal is filed. There is no basis for imposing a 
more severe sanction on those who do not appeal than on those who do 
appeal. Accordingly, in the few cases where the sanction has been re- 
duced as a result of an appeal, the reduced sanction has become the 
standard to be followed in all comparable, future cases rather than the 
original sanction.’ 


ORDER 


Respondent’s license is suspended for a period of 30 days, beginning 
November 21, 1981; Provided, however, that if all or part of the suspen- 
sion period is not effectively served during the period indicated above, 
the effective date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date subsequently fixed by 
the Judicial Officer (jurisdiction is hereby retained indefinitely for this 
limited purpose). 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 21,011) 


In re WAYNE CUSIMANO, INC. PACA Docket No. 2-5531. Order is- 
sued October 4, 1981. Proceeding stayed pending judicial review. 


7. The only exception is Jn re Hutton, 39 Agric. Dec. 355 (1980), where an amended or- 
der was issued at complainant’s request, upon respondent’s withdrawal of his appeal, 
which was not consistent with the Department’s published policy as to such cases. 44 Fed. 
Reg. 37322 (1979). That was a mistake I do not plan to repeat. 
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REPARATION DECISIONS 
(No. 21,012) 


ALL Foops, INC. v. RICHARD A. SHAW, INC. PACA Docket No. 
2-5642. Decided October 13, 1981. 


Contract terms, meeting of minds—Breach of contract, failure to deliver— 
Reparation awarded 


Where respondent breached the contract by failing to deliver the amount of spinach as 
stated in the contract, and where complainant was forced to go elsewhere to pur- 
chase replacement spinach, respondent is liable to complainant for damages as a re- 
sult therefrom. Complainant is also awarded additional reparation for fees and ex- 


penses. 
Andrew Y. Stanton, Presiding Officer. 
Robert Pia, Salinas, Calif., for complainant. 


Stephen A. Weldon, Watsonville, Calif., for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought a reparation award in 
the amount of $18,393.91, later amended to $17,943.66, in connection 
with the sale of spinach to respondent in the course of foreign com- 


merce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the complaint was served 
upon respondent who filed an answer thereto, denying liability to com- 
plainant. 

An oral hearing was held in Monterey, California, on January 15, 16, 
and 17, 1981, at which both parties were represented by counsel. Seven 
witnesses testified at the hearing, two for complainant and five for re- 
spondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, All Foods, Inc., is a corporation whose address is 267 
Fourth Street, Suite 203, Oakland, California. 

2. Respondent, Richard A. Shaw, Inc., is a corporation whose address 
is P.O. Box 1339, Watsonville, California. At the time of the transaction 
involved herein, respondent was licensed under the Act. 
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3. P.M. Marsh Co., Inc., Oakland, California, acted as the broker in 
the transaction at issue between complainant and respondent herein. Its 
employees and office facilities were also those of complainant. 

4. On approximately December 13, 1979, Paul Marsh, acting as vice- 
president of complainant as well as representing the broker, conversed 
with C. Paige Herr, vice-president of respondent. Marsh wanted to know 
whether respondent could supply complainant with spinach during the 
coming season under complainant’s own label, to be designated “All 
Foods.” It was complainant’s intention to sell the spinach to Mitsubishi 
Co., Tokyo, Japan. Herr responded that he thought respondent would be 
able to accommodate complainant but said that he’d have to clear the 
matter with his superiors. 

5. In early January 1979, Herr spoke with Marsh over the telephone 
and they agreed to enter into a conditional sale from respondent to com- 
plainant of twenty 40 foot containers of grade A frozen leaf spinach, 
each holding approximately 1,100 cases at 39.5 lbs. per case. The price 
to be paid was left for later determination, and the parties understood 
that the sale was conditioned on their eventual approval of such price. 
The sale was also subject to the product’s availability, and it was agreed 
if any pro-rating of grade A spinach occurred, complainant would be of- 
fered first option in the substitution of grade B. These terms were set 
forth in a sales memorandum (no. 1169) issued on January 8, 1979, and 
sent to both parties by the broker, P. M. Marsh Co., Inc., Oakland, Cali- 
fornia, who shared both employees and office facilities with complain- 
ant. After the issuance of sales memorandum 1169, Marsh turned the 
account over to Cynthia Parker, who was to act as a representative of 
both complainant and the broker. Herr assigned the account to George 
Morley, one of respondent’s salesmen. 

6. On approximately January 11, 1979, Morley and Parker agreed to 
change the weight terms in sales memorandum 1169 from 39.5 lbs. per 
case to 40 lbs. per case. 

7. On several occasions during January 1979, Parker and Morley dis- 
cussed when respondent was going to arrive at a price. Morley explained 
that respondent was not going to offer a price until it was sure it could 
provide all the spinach purchased by complainant at that price. (Deposi- 
tion of George L. Morley, dated January 7, 1981, at pp. 25-26.) 

8. From approximately February 1, 1980, to February 5, 1980, in the 
course of several telephone conversations, Parker and Morley agreed 
that respondent would sell to complainant a total of 16 containers of 
spinach, 10 under the All Foods label and six under respondent’s Green 
Meadows label for $.195 per lb., f.o.b. respondent’s plant in Watsonville, 
California. Complainant was also to be given a label allowance of $16.40 
per 1,000 labels (12 per case) in connection with the 10 All Foods con- 
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tainers. It was agreed that complainant would have an option of pur- 
chasing four additional containers of spinach, to be exercised by Febru- 
ary 8, 1980. The parties also agreed that as respondent did not want to 
do any shipping after April 15, 1980, all spinach of which complainant 
did not take delivery by April 15, 1980, would be held in storage and 
charged to complainant’s account. Complainant was to let respondent 
know as soon as possible what complainant’s shipping schedule would 
be. 

9. The contract terms agreed to by the parties in early February 1980 
were set forth in a sales memorandum (no. 1186) issued by the broker on 
February 5, 1980, and sent to both parties, without objection. Such sales 
memorandum specifically superseded sales memorandum 1169. In addi- 
tion, sales memorandum 1186 contained no language regarding the 
spinach being subject to availability and no contingency for pro-rating. 

10. On the morning of February 6, 1980, complainant provided the 
shipping schedule to respondent, stating that four containers of All 
Foods spinach and two containers of Green Meadows spinach would be 
delivered by mid-April, and the balance would go into storage. 

11. Later in the day on February 6, 1980, Parker and Morley engaged 
in a telephone conversation in which Morley told Parker that respondent 
had run into crop problems and wanted to withdraw all its product from 
the market. After some discussion, it was agreed that the four contain- 
ers on which complainant had a purchase option until February 8, 1980, 
would be cancelled. However, Morley acknowledged that respondent was 
firmly committed on the remaining 16 containers. 

12. Morley, shortly after his February 6, 1980, discussion with Parker 
set forth in Finding of Fact 10, wrote the following note to Herr regard- 
ing such discussion: “We are committed for the 16 containers but told 
Cindy [Parker] no more—we are withdrawn. Geo. 2/6/80 4:20 p.m.” (De- 
fendant’s Exhibit No. 11.) 

13. On April 1, 1980, Morley called Parker and told her that the 16 
containers sold to complainant would be subject to a 25% pro-rate. He 
said that this action was prompted by the poor yield of spinach due to 
unfavorable weather during the winter and early spring of 1980. Parker 
protested the pro-rate and was advised by Morley to send a telex to re- 
spondent expressing this position. 

14. On April 1, 1980, Parker sent a lengthy telex to respondent, tak- 
ing exception to respondent’s pro-rating of the 16 containers of spinach. 

15. On April 3, 1980, Parker sent a telex to respondent stating that 
unless respondent fully performed in accordance with terms set forth in 
sales memorandum 1186, complainant would go on the open market to 
obtain spinach to replace the quantity pro-rated by respondent, and 
would hold respondent liable for any loss incurred. 
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16. On April 4, 1980, Herr and Parker engaged in a telephone conver- 
sation, in which Herr stated that the pro-rate would be increased to 50%. 
Herr stated that respondent would be willing to extend the time for de- 
livery under their contract beyond April 15, 1980, but could not guaran- 
tee delivery of any more than eight of the containers. 

17. On approximately April 10, 1980, complainant secured an option 
to buy replacement spinach from John Inglis Frozen Foods, Modesto, 
California (hereinafter “Inglis”), at $.25 per lb. The option was to remain 
open until April 15, 1980. 

18. As of April 14, 1980, respondent had delivered eight containers of 
spinach, five of All Foods and three of Green Meadows. 

19. On April 14, 1980, Herr and Parker engaged in a telephone con- 
versation in which Herr reiterated respondent’s intention to provide 
only 50% of the spinach which it had sold pursuant to sales memoran- 
dum 1186. 

20. On April 14, 1980, after the telephone conversation with Herr re- 
ferred to in Finding of Fact 18, Parker sent Herr a telex indicating that 
inasmuch as respondent had insisted on a 50% pro-rate, complainant 
considered its contract represented by sales memorandum 1186 to be 
breached, and advised respondent that its April 3, 1980, telex concern- 
ing complainant going on the open market to obtain replacement 
spinach remained in effect. Complainant also mentioned that it had con- 
tacted the Department. 

21. On April 14, 1980, after sending respondent the telex described in 
Finding of Fact 19, complainant contacted Inglis, who advised that it 
could only hold its option open until 1:30 p.m. on April 15, 1980. 

22. Shortly before 1:30 p.m. on April 15, 1980, complainant pur- 
chased from Inglis eight containers of spinach, all of which were under 
the All Foods label at $.25 per lb., less a label allowance of $15.25 per 
1,000 labels, f.0.b. Modesto, California. 

23. The cost of storing spinach in the San Francisco, California, area 
from April 1980 to June 1980 was $.04 per lb. per month. 

24. To date, respondent has not paid to complainant any part of the 
$17,943.66 which complainant claims to be due and owing. 

25. A formal complaint was filed on June 18, 1980, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The complaint herein centers on respondent’s imposition of a 50% pro- 
rate on what complainant contends was a firm contract for the sale to it 
of 16 containers of spinach, of which only eight containers were deliv- 
ered in accordance with the pro-rate. Respondent contends that the pro- 
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spondent also questions complainant’s determination of damages. 

The initial issue in dispute is whether or not the parties had a firm con- 
tract for the sale from respondent to complainant of 16 containers of 
spinach. Respondent denies that a firm contract existed due to the 
parties’ failure to agree to the material terms of the contract. It is essen- 
tial to the formation of a contract that there be a mutual manifestation 
of assent, or as it is sometimes referred to, a meeting of the minds, as to 
the material terms of the contract. Independent Grape Distributors v. 
Barbera Packing Corporation, 25 A.D. 1144 (1966); Peters & Gerabedian 
v. Coyner-Evans Co., Inc. and/or Ribes Trading Co. of Miami, Inc., 28 
A.D. 752 (1969). It is apparent from the record that, as of February 5, 
1980, there was a meeting of the minds between the parties on a firm 
contract of sale from respondent to complainant of 16 containers of 
spinach. 

From the middle of December 1979 to the beginning of February 
1980, the parties were in constant communication, attempting to arrive 
at the terms of a contract of sale. It is not disputed that there was, in De- 
cember, contact between complainant’s vice-president, Paul Marsh, and 
respondent’s vice-president, C. Paige Herr, in which the subject of com- 
plainant purchasing spinach during 1980 was first raised (Finding of 
Fact 3). It is also undisputed that in early January 1980, the parties en- 
tered into a conditional sales agreement, whereby respondent sold to 
complainant 20 containers of spinach contingent on both the parties’ ac- 
ceptance of the price, which was to be left for later determination, and 
the availability of spinach (Finding of Fact 4). These terms were even- 
tually set forth in sales memorandum 1169 issued by P. M. Marsh, Co., 
Inc., the broker, on January 8, 1980, which was served on both parties 
without objection (Finding of Fact 4.) Thereafter, negotiations were 
turned over to complainant’s Cynthia Parker and respondent’s George 
Morley. They agreed to change the weight terms (Finding of Fact 5). 
They also discussed the fact that respondent would not come out with a 
firm price until it felt it could deliver at that price (Finding of Fact 6). In 
the course of several phone conversations from February 1, 1980, to Feb- 
ruary 5, 1980, Morley told Parker that respondent was prepared to offer 
a price of $.195 per lb. f.o.b., and that respondent wanted to ship all 
product by April 15, 1980, with any remaining spinach not picked up by 
complainant as of that time to be held in storage for complainant’s ac- 
count. Complainant agreed to these terms. The parties also agreed that 
only 16 of the containers were to be sold firm, ten bearing the All Foods 
label and six the Green Meadows label, with complainant having the op- 
tion to purchase an additional four containers until February 8, 1980. In 
addition, the parties agreed that complainant would be granted a label 
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allowance for the All Foods containers of $16.40 per 1,000 labels (Find- 
ing of Fact 7). At this point, the contingencies set forth in sales memo- 
randum 1167 had been met; respondent had offered a firm price, and, 
according to Morley’s representation, the offering of such price was an 
indication that the spinach was definitely available. Therefore, since the 
parties had agreed to all the material contract terms, there was a meet- 
ing of the minds and the contract came into being. 

Additional evidence of the existence of a firm contract is indicated by 
the fact that, on February 5, 1980, the broker issued sales memorandum 
1186 containing the mutually agreed upon terms set forth in the preced- 
ing paragraph, to which respondent did not object (Finding of Fact 8). 
This is the case even though on February 6, 1980, Morley called Parker 
and told her that respondent was withdrawing all spinach from the mar- 
ket because of crop problems, as later in the conversation they agreed 
that only the four containers on option were to be withdrawn, with the 
remaining 16 containers being considered firmly sold to complainant 
(Finding of Fact 9). Further evidence of this is a note from Morley to 
Herr written on February 6, 1980 at 4:30 p.m. stating “[w]e are commit- 
ted for the 16 containers but told Cindy [Parker] no more — we are with- 
drawn.” (Finding of Fact 9). Respondent’s failure to object to sales mem- 
orandum 1186 is an indication of the validity of the contract terms re- 
flected therein. O'Malley Company a/t/a E. E. O'Malley Co. v. John 
Inglis Frozen Foods Co., 32 A.D. 1547 (1973). 

Respondent asserts three basic arguments challenging the terms of 
the contract as alleged by complainant. All concern to some degree the 
so-called ultimate buyer, Mitsubishi Co., Tokyo, Japan (hereinafter 
“Mitsubishi”), who had apparently purchased spinach from complainant 
which complainant had expected to obtain from respondent and which is 
the subject of this action. Respondent claims that Mitsubishi knew that 
respondent could not guarantee any of the 16 containers and was inter- 
ested in a firm contract for only the six Green Meadow’s containers. Re- 
spondent further claims that complainant engaged in fraudulent con- 
duct, since complainant also acted as the broker, although under a differ- 
ent name, P. M. Marsh Co., Inc., and thus owed respondent a duty to act 
in its best interest by passing along all information concerning com- 
plainant’s dealings with Mitsubishi. Respondent urges that if it had 
known of Mitsubishi’s needs, they could readily have been met. Respond- 
ent also alleges that complainant’s Parker, upon entering into the con- 
tract, was aware that there was no indication that Mitsubishi had pre- 
sold any of the spinach in Japan, that respondent could not guarantee 
delivery of the 16 containers, and that the 16 containers would be sub- 
ject to pro-rate if conditions warranted. 
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Respondent’s contentions pertaining to Mitsubishi are based on the as- 
sumption that Mitsubishi was in reality the buyer with complainant 
merely a conduit. Therefore, according to respondent, it was Mitsu- 
bishi’s needs and expectations that must be taken into consideration 
when determining the terms of the contract between complainant and 
respondent. This is an incorrect assumption. The contract was in fact be- 
tween complainant and respondent. Even if complainant had a contract 
with Mitsubishi to sell spinach, there is no evidence that Mitsubishi was 
given any contractual rights in the agreement between complainant and 
respondent. There are many reasons why complainant would choose to 
have different terms in its contract with Mitsubishi than it had with re- 
spondent concerning issues such as the extent to which delivery of the 
spinach would be guaranteed. However, such reasons are completely ir- 
relevant to the matter at hand; whether respondent was in breach of its 
contract with complainant. 

Respondent’s argument that complainant acted fraudulently is also 
based on an erroneous assumption. There is no prohibition under the Act 
or in common law for a firm to act as a broker in a transaction where one 
of the parties thereto is composed of the same individuals that make up 
the broker, as long as such party is a distinct legal entity from the 
broker, and the party with whom it deals is aware of such relationship. 
Even if we assume arguendo, that there is validity to respondent’s com- 
plaint against the conduct of Parker and Marsh as employees of the 
broker, the fact that the broker is not a party to this action renders such 
an issue totally irrelevant. 

Respondent’s contention that Parker knew that there was no evidence 
that Mitsubishi had presold in Japan the spinach it had expected to ob- 
tain from complainant is also without foundation, as we have already 
concluded that Mitsubishi’s needs and expectations are irrelevant to this 
action. 

Respondent’s claim that complainant was aware that the 16 containers 
were not guaranteed is not supported by any probative evidence. On the 
contrary, complainant insisted throughout that respondent was commit- 
ted to the 16 containers, and this is strongly supported by the course of 
dealing between the two parties, as well as the terms of the contract re- 
flected in sales memorandum 1186. 

Respondent’s claim that the contract was formulated under the as- 
sumption that the quantity could be pro-rated, if necessary, is contrary 
to the express terms of the sales memorandum 1186. Respondent’s argu- 
ment that such a provision was implied because it is a condition assumed 
by the industry to be in effect in all similar contracts is not persuasive. 
First, complainant has not presented any evidence from a source with- 
out an interest in this proceeding that the produce industry always as- 
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sumes such condition to be in existence. Second, the general rule of law 
is that a provision excusing performance because of an “act of God” such 
as the condition asserted by respondent must be expressly stated in the 
contract. Broderick Wood Products Co. v. United States, 195 F.2d 433 
(10th Cir. 1952); Feldman Brothers Produce Co., Inc. v. A. Pellegrino & 
Sons, 32 A.D. 1845 (1973); Fruit Distributing Co., Inc. v. L. T. Malone 
Company, 17 A.D. 469 (1958). In Feldman we stated as follows, at 
p. 1848: “The contract in this case was unconditional and unqualified as 
shown by the Standard Memorandum of Sale. If respondent had wanted 
to protect himself against the contingency of adverse weather he could 
have done so by inserting in the contract the words ‘weather permitting’ 
or similar language.” Therefore, the contract between complainant and 
respondent did not provide for pro-rating, either expressly or impliedly. 
We have concluded that the contract terms were those expressed in 
sales memorandum 1186. When Morley told Parker on April 1, 1980, 
that the spinach under contract would be pro-rated 25%, and Herr, on 
April 4, 1980, increased the rate to 50% (Finding of Fact 12), there oc- 
curred an anticipatory repudiation of the contract. It was stated in Ash- 
ley et al. v. Cyr Brothers Meat Packing, Inc., 36 A.D. 401, 409 (1977), 
that “[a]n anticipatory repudiation is no more than an announcement of 
intention by a promisor that in the future, when by the terms of the 
promise he is to perform, he will not render his performance. . . . [and] 
... the repudiation, where it is an express refusal to perform, must be 
positive and unequivocal.” In addition, an anticipatory repudiation must 
substantially impair the value of the contract. Uniform Commercial 
Code 2-610. These criteria were clearly met in the case at hand. Al- 
though Herr informed Parker that respondent would extend the ship- 
ping deadline to April 15, 1980, which, as we have noted, respondent 
had previously insisted be included in the contract, Herr stated that re- 
spondent could not guarantee delivery of any spinach in excess of 50% 
of the original contract amount (Finding of Fact 15). Therefore, respond- 
ent’s offer did not negate the fact that it was, positively and un- 
equivocally, refusing performance. In addition, respondent’s failure to 
provide half of the spinach contracted for was a substantial impairment 
of the contract. Respondent was thus in breach of the contract as of 
April 1, 1980, or April 4, 1980, at the latest. After respondent’s breach 
of contract, complainant had the option of either waiting until April 15, 
1980, for respondent to perform, as provided in the contract, or assert- 
ing a remedy for breach. Uniform Commercial Code 2-610. Although 
complainant entered into negotiations with Inglis on April 10, 1980, to 
purchase replacement spinach, it decided not to actually make a pur- 
chase until the early afternoon of April 15, 1980 (Finding of Fact 21). 
Complainant acted properly by waiting until that time to make its pur- 
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chase, as complainant could lawfully have made such purchase from the 
time of the breach until the time performance was due. 

When there is a breach of contract due to the seller’s failure to deliver, 
and the buyer has covered (i.e., made a replacement purchase), as was 
the case here, the buyer may recover from the seller, as damages, the dif- 
ference between the cost of cover and the contract price, provided the 
cover purchase was made in good faith and without reasonable delay. 
Feldman Brothers Produce Co., Inc. v. A. Pellegrino & Sons, supra at 
1848. 

Respondent argues that complainant’s cover purchase from Inglis was 
in bad faith. Respondent claims that such purchase was not essential and 
that complainant had not done everything possible to minimize its loss. 
However, respondent’s argument rests on the premise that Mitsubishi 
would ultimately have been satisfied with respondent’s 50% pro-rating 
and its proposal to extend the April 15, 1980, shipping deadline. How- 
ever, we have already determined that Mitsubishi’s needs and expecta- 
tions are completely irrelevant to this matter, as we are concerned here 
solely with the relationship between complainant and respondent. 

Complainant’s calculation of damages is determined by deducting the 
contract price for the 316,800 lbs. comprising the eight containers not 
delivered, $.195 per lb., from the price of the cover purchase, $.25 per 
lb., for a difference of $17,424.00. As additional damages, complainant 
claims the difference between the label allowance granted by respondent 
pursuant to contract, or $16.40 per 1,000, and the label allowance it was 
able to obtain from Inglis, or $15.25 per 1,000. Complainant contends 
that it used the All Foods label for all eight containers purchased from 
Inglis, and it should thus be awarded the difference between the label al- 
lowances for the eight containers. However, complainant has not shown 
why it was necessary to apply the All Foods label to all spinach pur- 
chased from Inglis, rather than to only five containers, as was contem- 
plated under the contract with respondent. Complainant states that it 
was unable to secure any Green Meadows spinach, respondent’s own 
label, but has not shown why any other brand of spinach could not have 
been used as a substitute for Green Meadows for three of the containers 
bought from Inglis. Therefore, we will only allow damages for the differ- 
ence between the label allowances, $1.15 per 1,000, for five of the con- 
tainers. Since five containers held 5,500 cases, and there were 12 labels 
per case, or 66,000 labels, complainant’s damages for the difference be- 
tween the label allowances total $75.90. 

Respondent disputes complainant’s calculation of damages, claiming 
that the $17,943.60 figure arrived at by complainant did not consider 
the $.01 per lb. payment made by the Mitsubishi to complainant in addi- 
tion to the price contracted to be paid for Mitsubishi’s purchase of 
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spinach, in order to partially compensate complainant for the high cost 
of its cover purchase. However, as we have repeatedly stated, any ar- 
rangement had by Mitsubishi with complainant is irrelevant to this ac- 
tion. Another means by which respondent disputes complainant’s claim 
of damages is through its contention that complainant saved money due 
to respondent’s actions, as complainant was relieved of the obligation of 
paying storage fees after April 15, 1980, on the eight containers which 
respondent did not deliver, as it would have had to under the terms of 
the contract. Respondent asserts that these savings are the costs of stor- 
age from April 15, 1980, to the dates on which the Inglis containers 
were delivered. This contention has merit, as complainant had earlier in- 
dicated that it only intended to take six containers prior to April 15, 
1980, and would store the rest (Finding of Fact 9). There has been undis- 
puted testimony by Morley that the cost of storage of containers of 
spinach in the San Francisco, California, area from approximately April 
1980 to June 1980 amounted to $.004 per lb. per month (Finding of Fact 
22.) Since a container held 1,100 cases, and a case weighed 40 lbs., the 
weight of each container was 42,000 lbs. Therefore, the storage charge 
for each container was $168.00 per month, or $5.60 per day. It is not dis- 
puted that one Inglis container was shipped on May 1, 1980, resulting in 
16 days of storage saved, and the other seven Inglis containers were 
shipped on May 28, 1980, resulting in 43 days of storage saved. There- 
fore, a total of 317 days of storage were saved, resulting in a saving of 
storage costs at $5.60 per day of $1,685.60. 

Complainant’s damages are, therefore, $17,424.00 for the difference 
between the cost to complainant of the cover purchase from Inglis and 
the contract price with respondent, plus a $75.90 difference in the label 
allowances, less $1,685.60 due to savings in storage fees, totalling 
$15,814.30. Respondent’s failure to pay this sum is a violation of section 
2 of the Act, for which reparation should be awarded with interest. 

As the prevailing party, complainant is entitled to an award of fees 
and expenses in connection with the hearing, as provided in section 
47.19 (d) of the Rules of Practice (7 CFR 47.19 (d) ). Complainant has 
claimed $9,4019.05 for such fees and expenses. This must be reduced by 
the $2,272.50 claimed for the reading of the deposition and transcript 
and the preparation of the brief, as these actions took place after the 
hearing. Complainant’s remaining claim for fees and expenses, totalling 
$7,146.55, while high, is reasonable, in light of the five depositions 
taken, three requested by respondent, all of which were admitted in evi- 
dence at the hearing, as well as the fact that the hearing was quite 
lengthy. Therefore, complainant’s claim for fees and expenses will be 
awarded in the amount of $7,146.55. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $15,814.30, with interest thereon at the 
rate of 13 percent per annum from May 1, 1980, until paid. 

Within thirty days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $7,146.55, 
with interest thereon at the rate of 13 percent per annum from the date 
of this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,013) 


RICHARD BAGDASARIAN, INC. v. JOSEPH & RAYHILL PRODUCE, 
Inc. PACA Docket No. 2-57382. Decided October 13, 1981. 


Consignment—Lack of authority—Breach of contract, failure to prove— 
Liability for purchase price 


Where respondent accepted the subject grapes, and failed to prove it was granted authority 
by complainant to handle the grapes on a consignment basis for complainant’s ac- 
count, and where respondent failed to submit sufficient evidence to prove damages 
by any breach of contract by complainant, respondent is liable to complainant for 
the full purchase price of the grapes, less the amount already paid as an undisputed 
amount. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of a partial truckload of 
grapes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto admitting liabil- 
ity in the amount of $1,200.00 and denying liability to complainant for 
the remaining amount of complainant’s claim or $3,215.00. On March 
10, 1981, an order requiring respondent to pay complainant the undis- 
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puted amount of $1,200.00 was issued. Respondent’s liability for pay- 
ment of the disputed amount was left for subsequent determination in 
this proceeding. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing, and the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence as is the Department’s report of inves- 
tigation. In addition, complainant filed an opening statement and re- 
spondent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Richard Bagdasarian, Inc., is a corporation whose ad- 
dress is P.O. Box 698, Mecca, California. 

2. Respondent, Joseph & Rayhill Produce, Inc., is a corporation whose 
address is 2115 Bruce Avenue, Louisville, Kentucky. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about June 10, 1980, complainant sold to respondent one 
partial truckload of table grapes as follows: 180 “Bagdad” brand Perlette 
seedless table grapes at $12 per carton; 60 cartons of “Bagdad” brand 
Cardinal table grapes at $16 per carton; and 60 cartons of “Bagdad” 
brand Beauty seedless table grapes at $18 per carton; plus 50¢ per car- 
ton for precooling; 20¢ per carton for palletizing; and $5 for a tempera- 
ture recorder, or a total invoice price of $4,415.00 f.o0.b. Mecca, Califor- 
nia. 

4. Prior to shipment the subject grapes were federally inspected at 
Mecca, California between the hours of 7:30 a.m. and 7:00 p.m. on June 
10, 1980, and were found to grade U.S. No. 1 table, no decay. 

5. The subject grapes were shipped on June 10, 1980, and arrived at 
respondent’s place of business in Louisville, Kentucky on June 18, 1980. 
On June 19, 1980, at 7:30 a.m., 179 lugs of the Perlette seedless grapes 
were federally inspected while stacked in a cooler in respondent’s ware- 
house with the following results in relevant part: 


Condition 
of Pack: Well filled. Stem-up pack. 


Temperature 
of Product: At various locations 43F. 


Condition: Berries generally firm and firmly attached to capstems. Average 
2% shattered berries. Stems mostly strong and green, some turn- 
ing brown. Decay in most samples ranges from 1 to 8%, in some 
less than 1/2 of 1%, average 3% Gray Mold Rot, mostly in ad- 
vanced, some in early stages, most of which is nested. 
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On June 20, 1980, at 7:15 a.m., 57 lugs of the Beauty brand seedless 
grapes were federally inspected while stacked in respondent’s warehouse 
cooler with the following results in relevant part: 


Condition 
of Pack: Well filled. Stem-up pack. 


Temperature 
of Product: At various locations 40F. 


Condition: Berries generally firm and firmly attached to capstems. Ranges 
from 2 to 7%, average 4% shattered berries. Stems mostly strong 
and green, some turning brown. Less than 1% decay. 


6. A formal complaint was filed on September 24, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges as a defense to complainant’s claim herein that it 
entered into an agreement with the broker, Barry Strin, to handle the 
grapes for complainant’s account. However, there is no showing by re- 
spondent that the broker had authority to make such an agreement. See 
J. Livacich Produce v. M-K Sons Produce Co., 37 A.D. 1798 (1978). In 
addition, respondent’s president, George Joseph, in elaborating on the 
alleged agreement between himself and Mr. Strin, stated that after the 


federal inspections were made he then “called Mr. Strin and advised him 
that the grapes did not pass federal inspection and he asked me to han- 
dle the grapes for him and get the best possible price I could.” Even if the 
broker did have authority to enter into a new agreement with respond- 
ent, this description of the agreement between respondent and Mr. Strin 
is not necessarily indicative of the formation of a new contract whereby 
respondent would be authorized to handle the grapes on a consignment 
basis. See Barkley Company of Arizona v. Ifeco, Inc., 31 A.D. 279 (1972). 
We conclude that respondent has failed to prove that it was granted au- 
thority by complainant to handle the grapes on a consignment basis for 
complainant’s account. 

Respondent, in addition, maintains that the contract of sale for the 
grapes was on a delivered basis rather than an f.o.b. basis. However, the 
invoice issued by complainant on June 11, 1980, clearly states that the 
sale was f.o.b. There is no showing in the record that respondent ever ob- 
jected to complainant’s invoice. We conclude that the grapes were sold 
on an f.o.b. basis. 

Since respondent accepted the subject grapes respondent became li- 
able to complainant for the full purchase price thereof less damages 
flowing from any breach of contract. The burden is upon respondent to 
prove both damages and breach. It is not necessary for us to consider the 
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subject of whether there was a breach of the contract relative to the 
grapes since respondent failed to submit sufficient evidence to prove 
damages assuming there had been a breach. One of the necessary compo- 
nents in order to prove damages in a case such as this is the value of the 
product actually received. Such value is shown by the proceeds of a 
prompt and proper resale of the commodity. However, respondent did 
not submit a copy of an account of sales covering the subject grapes. In 
fact there is no indication in the record that respondent ever issued an 
account of sales to complainant. Since respondent has failed to prove 
any damages, assuming there had been a breach of contract, respondent 
is liable to complainant for the full purchase price of the grapes or 
$4,415.00, less the $1,200.00 already paid by respondent to complainant 
as an undisputed amount, or a net amount of $3,215.00. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,215.00, with interest thereon at 
the rate of 13% percent per annum from July 1, 1980, until paid. 


Copies of this order shall be served upon the parties. 


(No. 21,014) 


HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL CO., 
INC. PACA Docket No. 2-5528. Decided October 13, 1981. 


Breach of contract—Nonconforming goods—Resale—Complaint, 
dismissed—Counterclaim, granted—Reparation awarded respondent for 
fees and expenses 


Where complainant breached the contract by shipping nonconforming goods to respond- 
ent, respondent is awarded damages as a result of complainant’s breach. As the pre- 
vailing party, respondent is also awarded reparation for fees and expenses. 


Diane Langton, Presiding Officer. 
Complainant, prose. 
LeRoy W. Gudgeon, Northfield, Il., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $9,004.77. The transaction in 
question involved the shipment of tomatoes, a perishable agricultural 
commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto denying liability to 
the complainant and counterclaiming for the amount of $1,409.50. Re- 
spondent also requested an oral hearing. Complainant filed an answer in 
response to the counterclaim denying liability to the respondent. 

An oral hearing was held in Chicago, Illinois on May 23 and 24, 1980, 
at which time respondent was represented by counsel and complainant 
was represented pro se by complainant’s president, Rosario Strano. Six 
witnesses testified at the hearing, one for complainant and five for re- 
spondent. Both complainant and respondent filed briefs and claims for 
fees and expenses. Respondent, in its brief, amended its counterclaim 
amount to $1,354.13. 


FINDINGS OF FACT 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corpora- 
tion whose post office address is P.O. Box 3064, Florida City, Florida 
33034. At the time of the transaction in dispute, complainant was li- 
censed under the Act. 

2. Respondent, Austin J. Merkle Co., Inc., is a corporation whose ad- 
dress is 23-25 South Water Market, Chicago, Illinois 60608. At the time 
of the transaction in dispute, respondent was licensed under the Act. 

3. On or about April 20, 1979, complainant, by oral contract, sold re- 
spondent, through the brokerage firm of Martini, Inc., 840 thirty-pound 
cartons of 6x6 tomatoes at $11.00 per carton and 420 thirty-pound car- 
tons of 6x7 tomatoes at $5.00 per carton, plus $0.30 per carton gassing 
fee, FOB shipping point. The tomatoes were kept in the gas house until 
April 22, 1979, when they were shipped, as scheduled, to respondent. 

4. The sale was confirmed by a Martini, Inc., memorandum of sale 
dated April 20, 1979. The memorandum contained the terms of the con- 
tract as stated in Findngs of Fact number 3 above and included, in perti- 
nent part, the following descriptive terms: 
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“Strano’s Pride” Brands 2nd pick 
Plastic Grown Floridade Variety 
Approx. 85% U.S. #1 at S/P 
Mature Green tomatoes when packed 


5. On April 22, 1979, a shipping point inspection was performed at 
complainant’s request. Inspection certificate No. 63235 embodied the re- 
sults of the inspection. The tomatoes at shipping point were found to be 
“Mature Green” and the grade was noted as “at least 85% U.S. #1 com- 
mercial.” 

6. On or about April 24, 1979, the tomatoes arrived at respondent’s 
place of business. Upon receipt, respondent telephoned the broker, John 
Martini, and voiced its dissatisfication about the appearance and quality 
of the tomatoes. 

7. On or about April 24, 1979, at 1:30 p.m. a destination point inspec- 
tion was performed at respondent’s request. As the destination inspec- 
tion was an “appeal inspection,” two inspectors took double the amount 
of samples normally taken in an inspection. Inspection certificate No. 
D318813 contained the results of that inspection and, in pertinent part, 
reads as follows: 


Products 

Inspected: Tomatoes in cartons printed, “State’s Pride” or “Strano’s Pride” 
and each also printed, “Produce of U.S.A., 30 lbs. Net Wt., Grown 
by Strano Farms, Packed and shipped by Homestead Tomato 
Packing Co., Inc., Florida City, Florida,” and stamped, “Federal 
State Inspected, Florida, Insp. No. 223, House No. 139”, and with 
illegible dates and to denote size (6x6 and 6x7 noted). 
Applicant states 700 cartons remaining in trailer at time of in- 
spection and 500 cartons on pallets in warehouse and on deck. 


Condition 

of Load: SIZE: Loaded and unloaded “6x7” lots: Generally range from 
2 6/32 to2 17/32 inches in diameter, with range from 4 to 22%, 
average 13% under 2 8/32 inches with 33% of sample units more 
than 1 1/2 times the tolerance. Loaded and unloaded “6x6” lots: 
Generally range from 2 14/32 to 2 28/32 inches in diameter, 
with range from 6 to 20%, average 12% under 2 16/32 inches in 
diameter, with 21% of sample units more than 1 1/2 times the 
tolerance. 6x7 lots: None under 2 6/32 inches. 6x6 lots: None un- 
der2 14/32 inches. 


Quality: Each lot: Clean, well developed, mostly fairly well, some well 
formed, and smooth. Loaded lot: Grade defects range from 0 ot 
14%, average 12%. Unloaded lot: Grade defects range from 4 to 
18%, average 11%. Each lot: Grade defects consists of scars, mis- 
shapen, and catfaces. CONDITION: 


Remarks: Loaded lot: Average approximately 10% green to breakers, 45% 
turning to pink, 45% light red to red. Damage by bruising aver- 
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age 3%. Decay average less than 1/2 of 1%. Unloaded lot: Aver- 
age approximately 5% green to breakers 30% turning to pink, 
65% light red to red. Damage by bruising average 3%. Decay 
average 1% 


Each Lot: Fails to grade U.S. No. 1 account grade defects, and 
also fails to meet Florida size requirements account excessive 
undersize. 


Remarks: This certificate covers as appeal inspection of above lot which was 
previously inspected on April 22, 1979 and reported on joint fed- 
eral state of Florida Certificate A 63235 which is reversed as to 
size. 


8. On or about April 25, 1979, respondent attempted to remedy the 
misrepresentation of the markings on the cartons, by remarking the car- 
tons, with a size smaller than that already appearing on the carton. 

9. On or about April 26, 1979, respondent received instructions from 
the Chicago Fresh Products Inspection Office that the markings on the 
cartons must be obliterated, not remarked. Respondent carried out these 
instructions, and on April 27, 1979, at 1:00 p.m., a federal inspection 
confirmed that 1,177 cartons of the 1,260 cartons originally shipped re- 
spondent had the markings properly obliterated. The results of that in- 
spection are distilled in inspection certificate No. D31882. 

10. A memorandum dated April 26, 1979, was written by R. E. 
Woods, assistant to the chief of the Food Safety Quality Services Branch 
in Washington, D.C., to Keith Webster of the USDA inspection branch 
in Chicago, Illinois concerning the appeal inspection on 1,200 cartons of 
Florida tomatoes, stamped Florida Federal Inspection No. 228, House 
No. 139, Strano’s Pride, Homestead Tomato Packing Co., Inc., Home- 
stead, Florida. The memorandum, in pertinent part, is reproduced be- 
low: 


“This memo is to confirm our phone conversation today in 
which you were authorized to reverse, as to size, the above 
mentioned lot. SPI certified the above lot as meeting 
Florida tomato marketing order size requirements as 
marked. 


Your report shows 6/6 size, from 6 to 20 average, 12 per- 
cent undersize, including 21 percent of samples over 15 
percent, and 6/7 size, from 4 to 22 percent average, 13 per- 
cent undersize, with 33 percent of samples over 15 per- 
cent.” 


11. On May 10, 1979, an inspection of 416 tomato cartons was re- 
quested by respondent. The inspection certificate No. D318990 distilling 
the results of that inspection states, in pertinent part, as follows: 
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Products 

Inspected: Tomatoes in cartons printed “State’s Pride” or “Strano’s Pride” 
each also printed, “Packed and shipped by Homestead Packing 
Co., Inc., Florida City, Florida, Produce of U.S.A., 30 lbs. Net 
Wt.” and stamped “Federal State Insp. Florida Insp. No. 288 
House No. 139” with size marking obliterated. 
Applicant states lot consists of 416 cartons. 


Condition: Average approximately 50% light red or red color. Decay range 
from 28 to 60%, average 50%, Gray Mold Rot, Rhizopus Rot and 
Watery Rot generally in advanced stages. Damage by bruising 
scattered throughout pack and affecting light red or red tomatoes 
range from4 to 8% average 5%. 


12. On May 14, 1979, 222 cartons of tomatoes identified as “Strano’s 
Pride”, or “State’s Pride”, and each also identified as “Homestead Toma- 
to Packing Co., Florida City, Florida” were inspected by USDA inspec- 
tor, Thomas Estes, and found to be generally decayed, containing 
Rhizopus Rot and Sour Rot, each in advance stages. At the time of the 
inspection, the inspector found the produce to possess no commercial 
value and was therefore dumped. Dumping certificate No. 67258 certi- 
fied that this action was taken. 

13. Respondent prepared an account of sales dated May 30, 1979, 
which noted sales that had been made of complainant’s produce from 
April 25, 1979, through May 14, 1979. Respondent’s account of sales for 
the cartons of tomatoes sized 6x6 was to a total amount of $2,884.60. 
Respondent’s gross proceeds for the tomato cartons marked 6x7 was 
stated to a total amount of $3,042.50. Respondent subtracted $1,500.90 
of costs from the total amounts of sales for the 6x6 tomatoes and calcu- 
lated the net proceeds as $1,393.70. Respondent calculated its net pro- 
ceeds on the 6x7 tomatoes at $2,336.10 by subtracting $706.40 of costs 
from the gross proceeds. Respondent sent complainant the account of 
sale and a check for a total amount of $2,839.23. 

14. In an invoice dated April 25, 1979, complainant confirmed its sale 
of 1,060 cartons of tomatoes to respondent, for a total amount of 
$11,340.00 plus gas at $0.35 per carton for an amount of $441.00 and 
freight at $.05 per carton for an amount of $63.00 or a total amount of 
$11,844.00. At hearing, complainant and respondent entered into a 
stipulation whereby it was agreed that respondent did not owe complain- 
ant any freight charge and only owed complainant $0.30 per carton for 
gassing or for a stipulated amount of $11,688.00. 

15. On June 11, 1979 a formal complaint was filed, which was within 
nine months after the cause of action, alleged herein, accrued. 
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CONCLUSIONS 


Complainant alleges that respondent owes it the purchase price for to- 
matoes that were shipped during the month of April 1979. Respondent 
alleges that while complainant shipped 1,160 cartons of tomatoes during 
the month of April 1979, respondent only accepted the goods upon con- 
dition that it would receive protection from complainant. Respondent al- 
leges that in accordance thereof, it has properly remitted all sales pro- 
ceeds to complainant after deducting appropriate charges, and concludes 
that it owes the complainant nothing. Respondent asks that the com- 
plaint be dismissed. 

In the alternative, respondent alleges that it is due damages resulting 
from a breach of contract by complainant based upon the fact that com- 
plainant shipped goods that were nonconforming to the contract. Re- 
spondent argues that such damages should be calculated by measuring 
the difference between the value the tomatoes would have had if they 
had been as warranted and the actual value of the tomatoes delivered to 
respondent, plus any incidental damages proximately caused by the con- 
tract breach. See U.C.C. § 2-714 (2) and (3) and § 2-715. Respondent 
concludes that since it has accepted the tomatoes it is liable for the pur- 
chase price less the damages resulting from complainant’s breach of con- 
tract. See Berwick Vegetable Coop. v. A. G. Shore Co., 37 A.D. 1247. 

In response, complainant states that it shipped conforming goods to 
the contract, which fact was documented by the shipping point inspec- 
tion. Complainant elaborates that while an adjustment was discussed be- 
tween itself and the broker, no agreement was reached for a specific 
amount to be allotted to respondent. Furthermore, complainant alleges 
that respondent did not in good faith sell or attempt to sell the tomatoes 
in a timely fashion, but rather that respondent was negligent in allowing 
the tomatoes to perish. Complainant alleges that, as a result of this 
negligence, 222 cartons of the tomatoes had to be dumped and, in addi- 
tion, that the tomatoes that were sold were sold at prices which were be- 
low the market value. 

While it is true that complainant requested a shipping point inspec- 
tion prior to the delivery of the tomatoes and that this shipping point in- 
spection showed the tomatoes to be green and mature and at least 85% 
U.S. No. 1, the appeal inspection, which was made at destination, re- 
versed the conclusion of the shipping point inspection. In a case such as 
this, where the destination inspection conflicts with the shipping point 
inspection, certain precautions are taken so that the destination inspec- 
tion will be as accurate as humanly possible and therefore, it can be re- 
garded as the final conclusionary inspection. Se GENERAL MARKET 
INSPECTION INSTRUCTIONS, July 1966, For Use of Fresh Fruit and 
Vegetable Inspectors, Fruit and Vegetable Division, Fresh Products 
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Standarization and Inspection Branch, Washington, D.C., Paragraphs 
138 through 180. See also section 2851.30 and 2851.31 of the Regula- 
tions Governing Inspection, Certification And Standards For Fresh 
Fruit, Vegetables, And Other Products. (7 CFR 2851.30 and 2851.31.) 
At least twice the number of samples that were taken at the original in- 
spection must be taken during the destination inspection. In addition, it 
is recommended that two inspectors take the samples at the destination 
inspection, to insure that two experts must agree on any conclusions 
made concerning the load of produce. Another built in safety feature is 
that the field office must contact the Washington headquarters office to 
report the conflicting results and only that supervisory unit can make 
the decision whether the initial inspection should be reversed or sus- 
tained. In this case, all of the appropriate procedures were followed, as 
the two inspectors attested and as the documents support. The appeal in- 
spection taken at destination showed unequivocally that the tomatoes 
were a smaller size than the tolerance allowed. Therefore, while com- 
plainant attempted to ship goods conforming to the contract, we must 
conclude that the tomatoes shipped were, in reality, undersized and, as a 
result, non-conforming to the contract terms. 

Furthermore, given the circumstances in this case, we find that re- 
spondent was not negligent in selling or attempting to sell the tomatoes. 
More particularly, respondent requested the destination inspection the 
same day the tomatoes arrived and when it received instructions from 
the USDA as to how the cartons were to be treated, the markings oblit- 
erated, respondent took diligent steps to carry out these instructions. In 
addition, respondent had the cartons inspected by the USDA to verify 
the removal of the markings, as was required. Respondent contended 
that the prices it received for the tomatoes it sold were often lower than 
the market price for a variety of reasons. Respondent stated that buyers 
were hesitant to buy a carton that had its markings obliterated and that 
it could only sell the cartons in piece-meal fashion to the few peddlers re- 
maining on the Chicago market. Complainant contends that if re 
spondent had repacked the tomatoes they could have been sold at a bet- 
ter price. The testimony revealed that respondent had not bought the 
tomatoes with the intention of repacking them. A spokesperson for re- 
spondent stated that respondent firm did not have the facilities for re- 
packing tomatoes and that the cost of shipping these tomatoes to have 
them repacked would have been prohibitive. Testifying for respondent, a 
repacker located in Chicago agreed that the costs would have been pro- 
hibitive to repack these tomatoes. Respondent has sustained its burden 
of proof in showing its lack of negligence concerning the tomato sales. 
Freshpict Foods, Inc. v. Charles P. Sweeney Co., 30 A.D. 403. 
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We find that respondent was diligent in its efforts to attempt to sell 
the tomatoes given the unusual circumstances of waiting to receive in- 
struction from the USDA as to how the produce must be handled and, in 
addition, that the obliterated markings made the cartons difficult to sell. 
We find that as the shipping point inspection was overturned by an 
appeal inspection at destination, the facts attest that complainant 
breached the contract by shipping nonconforming goods. Therefore, 
complainant is liable to respondent for any damages resulting from that 
breach. In this case damages must be calculated by ascertaining at what 
price the produce would have sold had it arrived at destination in con- 
formance to the contract, less the gross proceeds respondent received for 
the produce. 

We find that complainant has violated section 2 of the Act and there- 
fore, owes respondent a total amount of $1,354.13, which amount was 
calculated in the following manner. According to the Market News Re- 
port on the date of arrival, April 24, 1979, the 840 cartons of 6x6 toma- 
toes should have sold at $14.50 per carton for a total of $12,180.00. The 
420 cartons of 6x7 tomatoes should have sold at $9.50 per carton for a 
total of $3,990.00 The combined gross sales proceeds should have been 
$16,170.00 if the tomatoes had arrived as warranted. The tomatoes sold 
for a gross price of $5,937.10. The difference between what the toma- 
toes sold for and what they should have sold for is $10,232.90. The 
stipulated amount of the invoice was $11,718.00. Complainant has been 
paid the undisputed amount of $2,839.23. Combining the loss of 
$10,232.90 and the amount paid creates a total of $13,072.13 and sub- 
tracting the invoice amount of $11,718.00 produces a loss to respondent 
of $1,353.13. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (d) ), respondent filed a timely counter- 
claim for an award of $1,704.85, representing fees and expenses in- 
curred in connection with the oral hearing. These fees and expenses are 
found to be reasonable and respondent, as prevailing party in this dis- 
pute, should be granted these expenses. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (d) ), respondent filed a timely claim for 
an award of $1,704.85, representing fees and expenses are found to be 
reasonable and respondent, as the prevailing party in this dispute, shall 
be granted these expenses. 


ORDER 


The complaint is hereby dismissed. 
The counterclaim is hereby granted in the amount of $1,354.13. 
Therefore, within thirty (30) days from the date of this order, complain- 
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ant shall pay respondent, as reparation, the sum of $1,354.13, with in- 
terest thereon at the rate of 13 per cent per annum from June 1, 1979, 
until paid. 

In addition, complainant shall pay respondent for fees and expenses 
incurred in connection with the oral hearing, the sum of $1,704.85, with 
interest thereon at the rate of 13 per cent per annum from the date of 
this order, until paid. 

Copies of this order shall be served upon the parties. 
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(21,015) 


GEORGE S. JONES v. THOMAS H. MANCIL d/b/a B AND T PRO.- 
DUCE. PACA Docket No. 2-5717. Decided October 13, 1981. 


Action as broker, failure to provide—Breach of contract, failure to submit 
evidence as to—Liability for purchase price 


Where respondent failed to prove it acted only as a broker in the transactions in issue, and 
where respondent failed to submit evidence to show any breach of contract by com- 
plainant, respondent is liable for the full purchase price of the watermelons. The 
counterclaim for freight and brokerage fees is dismissed. 


George S. Whitten, Presiding Officer. 
John W. McNeill, IIT, Maysville, Ky., for complainant. 
John M. Potter, Clewiston, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,764.30, in connection with the shipment 
in interstate commerce of three truckloads of watermelons. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed 
and, in addition, alleged a counterclaim against respondent arising out 
of the same transactions in the amount of $5,959.77. Complainant filed 
a reply to the counterclaim denying the allegations thereof. 

Although the amount involved in the counterclaim exceeds $3,000.00, 
the parties waived oral hearing and the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20) is therefore applicable. Pursuant to 
such procedure the parties were given the opportunity to file additional 
evidenced in the form of sworn statements, however, neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, George S. Jones, is an individual whose address is 
Route 2, Key Pike, Maysville, Kentucky. At the time of the transactions 
involved herein complainant was not licensed under the Act. 
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2. Respondent, Thomas H. Mancil, is an individual doing business as 
B and T Produce, whose address is P.O. Box 303, Clewiston, Florida. At 
the time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about July 9, 1979, complainant sold and delivered to re- 
spondent at Newbury, Florida, one truckload of Crimson Sweet water- 
melons containing 49,790 pounds at a price of 2¢ per pound or $995.80. 

4. On or about July 13, 1979, complainant sold and delivered to re- 
spondent at Newbury, Florida, one truckload of Crimson Sweet water- 
melons containing 43,440 pounds at a price of 2¢ per pound or $868.80. 

5. On or about July 13, 1979, complainant sold and delivered to re- 
spondent at Newbury, Florida, one truckload of Crimson Sweet water- 
melons containing 44,840 pounds at a price of 2¢ per pound or $896.80. 

6. At the time of the sale of each of the loads of watermelons it was 
contemplated by the parties that such watermelons would be shipped by 
respondent out of the state of Florida. Respondent in fact shipped such 
watermelons to his customers in Canada. Respondent has not paid com- 
plainant any part of the purchase price for the three truckloads of water- 
melons or $2,761.40. 

7. An informal complaint was filed on April 9, 1980, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges that he only acted as broker in regard to each of 
the shipments of watermelons which are the subject of the complaint 
herein. Respondent thus denies any liability to complainant for the pur- 
chase price of such watermelons and respondent’s counterclaim is for 
brokerage and for freight which he claims he had been required to pay. 

The bills of lading applicable to the three loads of watermelons show 
that each truck was billed out by respondent at his place of business in 
Clewiston, Florida to the consignees in Canada. In addition, the Depart- 
ment’s report of investigation contains invoices showing a sale by re- 
spondent to the Canadian consignees for each of the truckloads of water- 
melons. There is no other documentation of any significance in the file 
relative to the sale of the three shipments of watermelons. We conclude 
from all of the evidence herein that respondent purchased the water- 
melons in the state of Florida from complainant and thus became liable 
to complainant for the full purchase price thereof. We find that the pur- 
chase price relative to such watermelons was 2¢ per pound as alleged by 
complainant. 

Respondent states that the watermelons were rotten on arrival at des- 
tination in Canada and were rejected by the Canadian receivers. How- 
ever, the record does not contain any inspection certificates relative to 
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such watermelons nor did respondent submit any accountings relative to 
the resale of such watermelons or any dump certificates showing that 
any of the watermelons were dumped. Both respondent’s failure to se- 
cure inspections at destination and his failure to submit accountings 
showing the resale value of the melons preclude the award of reparation 
herein. See O. D. Huff, Jr., Inc. v. Pogano & Sons, 21 A.D. 385 (1962) 
and Anthony Brokerage, Inc. v. The Auster Company, Inc., 38 A.D. 1643 
(1970). We find that respondent is liable to complainant for the full pur- 
chase price of the three truckloads of watermelons or $2,764.30. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. Respondent’s counterclaim, since it arises out of the same 
three shipments of watermelons, should be dismissed. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,764.30, with interest thereon at 
the rate 13% per annum from August 1, 1979, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,016) 


ASSOCIATED GROWERS OF COLORADO, INC. v. VAL-MEX FRUIT COMPANY, 
Inc. PACA Docket No. 2-5693. Decided October 14, 1981. 
Failure to deliver—Liability for damages 


Where respondent failed to deliver the sufficient amount of watermelons to fulfill the con- 
tract, complainant is awarded reparation for damages to cover the amount of cost 
incurred to purchase substitute goods. 


George L. Aubrey, Presiding Officer. 
CarlH. Seeliger, Jr., Denver, Colo., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 





ASSOC. GROWERS OF COLORADO v. VAL-MEX FRUIT CO. 1599 
Cite as 40 A.D. 1598 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $9,150.05 in connection with a 
transaction in interstate commerce involving the purchase of a quantity 
of watermelons to be shipped from Texas to Colorado. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto attaching copies of certain cor- 
respondence. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties have waived an oral hearing. Therefore, the 
shortened procedure provided in PACA Rules of Practice at 7 CFR 
§ 47.20 is applicable. Under this procedure the pleadings of the parties, 
if verified and in proper form, are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Neither party submitted additional sworn 
evidentiary statements. Respondent filed a document which it desig- 
nated as a brief, but which was, in effect, an unsworn evidentiary state- 
ment, which has been given no consideration in this proceeding. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 5151 Bannock 


Street, Denver, Colorado. 

2. Respondent is a corporation whose address is P.O. Box 1178, Hi- 
dalgo, Texas. At the time of the transaction described herein respondent 
was licensed under the Act. 

3. On or about May 9, 1980, complainant and respondent entered into 
an oral contract negotiated by the brokerage firm of C. H. Robinson 
Company in Denver, Colorado, for the sale by respondent and purchase 
by complainant of eight truckloads of Mexican Jubilee Watermelons to 
be delivered by respondent to complainant in Denver, Colorado. Each 
truckload was to consist of approximately 28 bins averaging 1,250 
pounds of watermelons (18-26 pounds average weight) in cartons. The 
agreed price was $.11 per pound including bins. 

4. On or about May 15, 1980, respondent shipped from a loading 
point in the State of Texas one truckload of Mexican Jubilee Water- 
melons meeting the terms of this contract. This truck was received and 
accepted by respondent in Denver, Colorado, at an unknown time and 
date. 

5. Respondent has failed, neglected and refused to ship the remaining 
seven truckloads of watermelons under the terms of its contract of sale. 

7. At unknown times and dates complainant purchased elsewhere suf- 
ficient watermelons to fill its order for the remaining seven truckloads 
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of melons originally contracted from respondent. This was at a price of 
14¢ or 15¢ per pound. 

8. Complainant filed a formal complaint to initiate this proceeding on 
September 29, 1980, within nine months of the accrual of its alleged 
cause of action. _ 


CONCLUSIONS 


The above findings of fact are based on the allegations as set forth in 
the complaint. Respondent’s answer did not specifically address the com- 
plaint, but merely exhibited copies of certain correspondence purported- 
ly relating to the transaction. There is some suggestion in this corre- 
spondence that the contract of sale was contingent on respondent having 
sufficient watermelons available to fill the order. However this material 
is not sworn to and is not selfproving. Accordingly it was given no con- 
sideration as evidence. 

We conclude that the contract called for respondent to deliver eight 
truckloads of melons to complainant, and that only one was delivered. 
Complainant thus had the right to cover by purchasing substitute goods, 
and holding respondent liable for damages amounting to the difference 
between the cost of cover and the contract price. Uniform Commercial 
Code sections 2-711 and 2-712. Here complainant alleged that it was 
obliged to cover at prices of 14¢ and 15¢ per pound. The schedule at- 
tached to the complaint purporting to show the breakdown of covering 
purchases is not sworn to and is not effectively incorporated by refer- 
ence in the sworn complaint. Accordingly we are giving it no consider- 
ation, but are allowing the lower figure in the sworn complaint as the 
covering price. We conclude that respondent lost the difference between 
this 14¢ covering price and the 11¢ contract price per pound on the 
seven truckloads of melons it failed to receive from respondent. For 
seven trucks containing 28 bins each averaging 1,250 pounds per bin 
this works out to 245,000 pounds on which complainant suffered a 3¢ 
loss. Accordingly complainant is entitled to an award in the amount of 
$7,350.00 against respondent. Respondent’s failure to deliver on its con- 
tract was a violation of section 2 of the Act for which reparation should 
be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $7,350.00 with interest 
thereon at the rate of 13% per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,017) 


DECK PRODUCE COMPANY v. FARMERS SALES OF TEXAS, INC. PACA 
Docket No. 2-5764. Decided October 14, 1981. 


F.o.b. sale—Breach of contract, failure to prove—Reparation awarded 


Where in an f.o.b. sale, respondent accepted the produce, and failed to prove a breach of 
contract by complainant, respondent is liable for the full invoice amount of the pro- 
duce. 


George Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $7,980.25 in connection with a 
transaction in interstate commerce involving the sale of one trucklot of 
bell peppers in Texas, which was shipped to the State of California. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto denying some of the allegations 
in the complaint but admitting that respondent was liable to complain- 
ant in the amount of $4,647.75. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties have waived an oral hearing. Therefore, the 
shortened procedure provided in PACA Rules of Practice at 7 CFR 
§47.20 is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements and to file 
briefs. Complainant filed an opening statement, respondent filed an 
answering statement to which complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 2258, 
McAllen, Texas. 
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2. Respondent is a corporation whose address is P.O. Box 4624, 
McAllen, Texas. At the time of the transaction described herein, re- 
spondent was licensed under the Act. 

3. Pursuant to an oral contract between the parties entered into on 
May 28, 1980, complainant sold a quantity of Texas bell peppers, large 
size, to respondent and, on that date, loaded the same into a truck sup- 
plied by respondent at its place of business in McAllen, Texas. On or 
about that date complainant invoiced respondent as follows: Quantity: 
1,165 bushel cartons Texas bell peppers, large size, price $6.60 net f.0.b. 
total $7,689.00, plus pre-cooling at 25¢ ea., $291.25, for a total invoice 
amount of $7,980.25. 

4. No part of this invoice has been paid by respondent, although re- 
spondent did offer to settle the claim for $4,647.75, on or about Septem- 
ber 24, 1980. 

5. Complainant filed a formal complaint to initiate this proceeding on 
October 6, 1980, within nine months of the accrual of its alleged cause of 
action. 


CONCLUSIONS 


The complaint states that this sale was in contemplation of interstate 
commerce and that in fact the destination of the product was the State 
of California. Since respondent does not deny this, we conclude that the 


transaction was interstate in character. 

However, the answer to the complaint does not state the exact destina- 
tion of the truck. Attached to the answer is an official USDA inspection 
certificate dated June 2, 1980, showing an inspection of some of com- 
plainant’s brand peppers at the premises of a firm known as Summit 
Produce, Inc., in South San Francisco, California. This certificate shows 
substantial decay in the product. The shipper of this lot of peppers is 
listed on the inspection certificate as Solari-Aliaga Co. of Burlingame, 
California. There is nothing on the face of the inspection certificate to 
show that the peppers inspected were the ones sold to respondent and 
loaded by complainant on May 28, 1980. Since respondent’s answer does 
not attempt to identify this document it is purposeless in the context of 
this proceeding. 

Respondent’s answer states that the “receiver or duly authorized agent 
did not accept the commodity . . . on account of having decay.” However, 
there is no proof of any rejection in the record. The fact that respondent 
offered to pay for the lot at a reduced figure indicates that the product 
was accepted by someone, presumably respondent’s customer on the 
west coast. 

Having accepted the product, and having failed to prove any breach of 
contract on the part of complainant, respondent is liable for the full in- 
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voice amount. Its failure to pay the same is a violation of section 2 of the 
Act for which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the amount of $7,980.25, with interest 
thereon at the rate of 13 percent per annum from July 1, 1980, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 20,018) 


J. L. WEINSTEIN COMPANY, INC. v. WILLIAM SNAMAN d/b/a VALLEY PRO- 
DUCE COMPANY. PACA Docket No. 2-5757. Decided October 14, 
1981. 


Burden of proof—Acceptance—Failure to pay—Liability for contract price 


Where complainant met its burden of proving respondent accepted the produce, but failed 
to pay all but $200.00 of the $4,425.00 contract price, respondent is liable to com- 
plainant for the $4,425.00 contract price. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
D. Stephen Haga, Jr., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,425.00 in connection with the 
sale of numerous lots of fruits and vegetables in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Although the amount alleged in the complaint exceeds $3,000.00, the 
parties waived oral hearing. Thus, the shortened procedure set forth in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
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ant to such procedure, the parties were given the opportunity to submit 
additional evidence in the form of sworn affidavits as well as briefs but 
elected not to do so. 


FINDINGS OF FACT 


1. Complainant, J. L. Weinstein Company, Inc., is a corporation 
whose address is Maryland Wholesale Produce Market, Jessup, Mary- 
land. 

2. Respondent, William Snaman, is an individual doing business at 
Valley Produce Company, whose address is 1002 Apperson Drive, 
Salem, Virginia. At the time of the transaction involved herein, respond- 
ent was subject to license under the Act. 

3. During the period from May 13, 1980 through July 29, 1980, com- 
plainant sold to respondent numerous lots of fruits and vegetables for a 
total of $4,423.00, delivered. 

4. On nine occasions, from May 13, 1980 through July 29, 1980, com- 
plainant shipped to respondent, in interstate commerce, the fruits and 
vegetables referred to in Finding of Fact 3, which respondent accepted. 

5. Respondent sent complainant a check for $200.00 dated July 31, 
1980, in partial payment for the produce purchased from complainant, 
but the check was returned due to insufficient funds. Subsequently, re- 


spondent sent complainant a personal money order for $200.00 (No. 
897841) dated August 18, 1980. This has been respondent’s only pay- 
ment for its purchase of the fruits and vegetables involved in this pro- 
ceeding. 

6. An informal complaint was filed on November 10, 1980, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


In its complaint, complainant contends that from May 13, 1980 
through July 29, 1980, it sold and shipped to respondent, in interstate 
commerce, numerous lots of fruits and vegetables which respondent ac- 
cepted but for which respondent has failed to pay the purchase price in 
the amount of $4,425.00. Complainant has submitted into evidence in- 
voices reflecting these transactions. 

Respondent, in its answer, denies that it is subject to the Act, contend- 
ing that it did not buy or sell perishable agricultural commodities aggre- 
gating a ton or more in any one day. Respondent neither admits nor 
denies making the purchases alleged by complainant and denies having 
failed to pay for such purchases. Respondent alleges that it paid com- 
plainant $200.00 in the form of a money order, and has introduced into 
evidence a copy of a personal money order made out to complainant in 
the amount of $200.00 dated August 18, 1980 (Finding of Fact 5). In ad- 
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dition, respondent alleges that it was given credit by complainant for 20 
cases of bad lettuce totalling $180.00, which is not reflected in the com- 
plaint. 

Prior to reaching the merits of the case, we will first deal with re- 
spondent’s contention that it was not subject to the Act at the time the 
transactions alleged by complainant occurred, since it never shipped per- 
ishable agricultural commodities weighing 2,000 pounds or more across 
state lines in any single day. 

Section 2 (4) of the Act (7 U.S.C. 499b (4) ) states that it is unlawful 
for a commission merchant, dealer, or broker to fail to truly and cor- 
rectly account and make full payment promptly to a person with whom a 
transaction in interstate commerce involving a perishable agricultural 
commodity is had. Section 1 (6) of the Act (7 U.S.C. 499a (6) ) defines the 
term “dealer” as “any person engaged in the business of buying or selling 
in wholesale or jobbing quantities, as defined by the Secretary, any per- 
ishable agricultural commodity in interstate or foreign commerce. .. .” 
“Wholesale or jobbing quantities” are defined by the Secretary in section 
2 (x) of the Department’s regulations (7 CFR 46.2 (x) ) as meaning “ag- 
gregate quantities of all types of produce totaling one ton (2,000 pounds) 
or more in weight in any day shipped, received, or contracted to be 
shipped or received.” According to complainant’s invoices, which re- 
spondent does not dispute, respondent purchased wholesale or jobbing 
quantities from complainant, a resident of a different state. On one such 
invoice (Report of Investigation, Exhibit No. 1i) respondent is shown as 
having bought, on May 13, 1980, quantities of several types of perish- 
able agricultural commodities, among them 80 cartons of lettuce. Since a 
carton of lettuce weighs 45 pounds, respondent bought from complain- 
ant, on May 13, 1980, 3,600 pounds of lettuce alone. Therefore, respond- 
ent was certainly operating subject to license under the Act during the 
time alleged in the complaint. 

Turning to the merits of the case, complainant, as the moving party, 
has the burden of proving by a preponderance of the evidence the allega- 
tions of its complaint. Hayward Tropical Fruit Company v. Arthur L. 
Fore, 28 A.D. 1162 (1969). Complainant has submitted evidence with its 
complaint, which is also contained in the Report of Investigation, to sup- 
port its allegations. Respondent’s assertion that it was given a credit of 
$180.00 is wholly unsupported, and cannot be given any credence. How- 
ever, respondent’s contention that it paid $200.00 in the form of a per- 
sonal money order is supported by a copy of such money order, dated 
August 18, 1981, made out to complainant. In opposition to this conten- 
tion, complainant presented an unsworn letter dated April 22, 1981, ap- 
parently intended as an opening statement, in which it states that it 
never received a $200.00 check from respondent. However, since the let- 





1606 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 1603 

ter is not sworn to before a notary public, it is not admissable as evi- 
dence. Complainant’s introduction of a second letter in which complain- 
ant swears that all information previously submitted by it is true cannot 
be accepted as a substitution for its failure to properly swear to the April 
22, 1981, letter. Even if the April 22, 1981, letter were considered evi- 
dence, it is too ambiguously worded to constitute a denial that complain- 
ant was paid $200.00 by virtue of respondent’s money order. 

With the exception of a copy of a $200.00 money order made out to 
complainant, respondent has presented no evidence disputing the evi- 
dence submitted by complainant. We, therefore, hold that complainant 
has met its burden of proving that respondent accepted produce shipped 
in interstate commerce, but failed to pay all but $200.00 of the 
$4,425.00 contract price, or $4,225.00. Upon accepting the produce, re- 
spondent was obligated to pay the contract price, less damages due to 
any breach of warranty by complainant. The Garin Company v. Gelman 
Commission Co., 32 A.D. 223 (1973). As respondent has not alleged any 
breach of warranty, it owed complainant $4,225.00, and having failed to 
pay such sum, violated section 2 of the Act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,225.00, with interest thereon at the rate 
of 13% per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 





CAL-VEG SALES v. INTERNATIONAL PRODUCE CO. 
Cite as 40 A.D. 1607 


(No. 21,019) 


CAL-VEG SALES, INC. v. INTERNATIONAL PRODUCE COMPANY, 
Inc. PACA Docket No. 2-5745. Decided October 15, 1981. 


F.o.b. sales—Modification of contract—Consignment, failure to prove 
—Reparation awarded—Counterclaim, dismissed 


Where complainant failed to dispute respondent’s allegations concerning a modification of 
the contracts as to the first three shipments of produce, it is concluded that such 
was agreed by the parties. As to the last three shipments of produce, respondent 
failed to render accounts to prove the parties agreed respondent would handle the 
produce on a consignment basis for complainant’s account. Thus, it is concluded, the 
sales remained straight f.o.b. sales. Therefore, respondent is liable to complainant 
the full invoice amount for the last three shipments of produce. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Malcolm H. Waldron, Jr., Philadelphia, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $19,173.90 in connection with 
several transactions in interstate commerce involving truck and rail 
shipments of produce from California to Philadelphia, Pennsylvania. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant for the amount claimed, and asserting a counterclaim against com- 
plainant for losses suffered in the transactions. Although the amounts 
claimed in the formal complaint and in the counterclaim are both in ex- 
cess of $3,000.00, the parties have waived an oral hearing. Therefore the 
shortened procedure provided in PACA Rules of Practice at 7 CFR 
§47.20 is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements and to file 
briefs. However, neither party did so. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 5083, Ox- 
nard, California. At the time of the transactions described herein com- 
plainant was licensed under the Act. 

2. Respondent is a corporation whose address is 10 East Oregon Ave- 
nue, Philadelphia, Pennsylvania. At the time of the transactions de- 
scribed herein respondent was licensed under the Act. 

3. Pursuant to oral contracts negotiated between the parties, com- 
plainant loaded and shipped via truck and rail from California loading 
points, six loads of produce, all of which were received and accepted by 
respondent at its place of business in Philadelphia, Pennsylvania. These 
shipments can be summarized as follows: 


a. On August 24, 1979, complainant loaded and shipped 
via truck from Salinas and Gonzales, California, 96 units 
of cauliflower invoiced at $8.75 f.o.b., and 750 units of ice- 
berg lettuce invoiced at $3.65 f.o.b., plus recorder, for a to- 
tal invoice amount of $3,597.50. At an unknown time and 
date respondent paid $3,309.50 on this invoice leaving a 
balance due of $288.00. 


b. On August 24, 1979, complainant loaded and shipped 


from Watsonville, California, on railroad car SFRE 
453034, 1250 cartons of Rex branch lettuce, invoiced at 
$3.65 f.o.b., plus recorder, for a total invoice amount of 
$4,582.50. Respondent has paid $4,414.60 on this invoice, 
leaving a balance due of $167.90. 


c. On September 14, 1979, complainant loaded and 
shipped from Salinas, California, one truck load of mixed 
vegetables (celery, romaine, lettuce, escarole, broccoli, 
onions, peppers) invoiced at $5,585.55 f.o.b. Respondent 
has remitted $5,419.30 against this invoice leaving a 
balance due of $166.25. 


d. On September 28, 1979, complainant loaded and 
shipped from Salinas, California, one railroad car, UPFE 
450970, of mixed vegetables (celery, romaine, lettuce, 
broccoli, carrots, artichokes) invoiced at $6,146.80 f.o.b. 
No part of this invoice has been paid. 


e. On November 7, 1979, complainant loaded and shipped 
from Castroville and Salinas, California, via truck one load 
of mixed vegetables (celery, romaine, lettuce, escarole, 
broccoli, anise, artichokes, brussels sprouts) invoiced at 
$6,269.95 f.0.b. No part of this invoice has been paid. 
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f. On November 11, 1979, complainant loaded and 
shipped from Castroville and Salinas, California, via truck 
one load of mixed vegetables (celery, romaine, escarole, 
broccoli, parsley, cabbage, onions, anise, brussels sprouts) 
invoiced at $6,108.00. No part of this invoice has been 
paid. 


4. Complainant filed an informal complaint to initiate this proceeding 
on April 2, 1980, within nine months of the accrual of its alleged cause 
or causes of action. This was followed by a formal complaint on Novem- 
ber 3, 1980. 


CONCLUSIONS 


Respondent maintains that the cauliflower shipped via truck on Au- 
gust 24, 1979, arrived in a deteriorated condition, and that the parties 
agreed on a deduction of $3.00 per crate. Complainant did not deny this, 
and we conclude that the deduction was appropriate. 

Regarding the rail shipment of lettuce from Watsonville, California on 
August 24, 1979, respondent contends that it arrived 46 cartons short, 
and that respondent then took a deduction of $3.65 per carton for a total 
credit of $167.90. Again complainant has not attempted to dispute this, 
and we must conclude that the deduction was appropriate. 

For the truck load of mixed vegetables shipped on September 14, 
1979, respondent contends that it arrived with 11 damaged crates of let- 
tuce, and that complainant agreed that these should be rejected to the 
trucking company and the invoice price changed to $5,419.30. Again 
since complainant does not dispute respondent’s version of the facts, we 
must conclude that such was the agreement of the parties. 

For the rail shipment of mixed vegetables on September 28, 1979, and 
the two truck shipments of November 7 and 11, 1979, respondent con- 
tends that all arrived in such poor condition with abnormal decay that 
complainant agreed that respondent could sell for complainant’s ac- 
count, and also retain $3,000.00 as loss of profit on each lot. It seems 
rather improbable that complainant would have made such agreements, 
and respondent has not shown in the record made here that it rendered 
account sales to complainant such as would have been indicative of 
consignment transactions. See Farm Pak Products v. Joe Rosenthal & 
Sons, 40 A.D. 816 (1981). We conclude that these were, and remained, 
straight f.o.b. sales. Absent any clear showing in the record regarding 
the alleged damage to the product and complainant’s responsibility 
therefor, respondent is liable for the full invoice amounts. Its failure to 
pay the same is a violation of section 2 of the Act for with reparation 
must be awarded. 
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According to respondent, it did not turn a profit on any of the last three 
lots and has’ set up in its counterclaim losses of prospective profits 
amounting to $946.80, $875.00, and $1,200.00. Concluding as we do 
that these remained f.o.b. sales, respondent has no claim for any loss of 
profit. Its counterclaim must be dismissed. 


ORDER 


Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation the amount of $18,524.75 with interest 
thereon at the rate of 13 percent per annum from December 1, 1979, un- 
til paid. 

Copies of this order shall be served upon the parties. 


(No. 21,020) 


HALF MOON FRUIT & PRODUCE COMPANY v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 2-5778. Decided October 
15, 1981. 


Modification of contract, failure to prove—Accord and satisfaction, failure 
to prove—Liability for unpaid contract price 


Where respondent failed to prove the contract was modified to substantiate its deductions, 
and where respondent failed to establish an accord and satisfaction took place when 
complainant negotiated respondent’s check, respondent is liable to complainant for 
the unpaid contract price. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Leroy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,016.00 in connection with the 
sale of two truckloads of honeydew melons to respondent in interstate 
commerce. 
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A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damage does not exceed $3,000.00, the 
shortened procedure set forth in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Half Moon Fruit & Produce Company, is a corpora- 
tion whose address is P.O. Box 1388, Woodland, California. 

2. Respondent, North American Produce Distributors, Inc., is a corpo- 
ration whose address is P.O. Box 3347, Salinas, California. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 

3. Complainant sold two truckloads of honeydew melons to respond- 
ent, one each on September 3, 1980 and September 8, 1980, for a price 
of $4,117.50 per truckload. Invoices reflecting the sales were sent to re- 
spondent on the dates of sale. Complainant assigned to the September 3, 
1980, invoice the number 2-0456, and the September 8, 1980, invoice 
the number 2-0356. 

4. On September 3, 1980 and September 8, 1980, complainant 
shipped the melons reflected by invoices 2-0456 and 2-0536, respec- 
tively, in interstate commerce to respondent, who accepted them upon 
their arrival. 

5. Shortly after November 3, 1980, respondent sent complainant a 
check for $11,628.80 covering six invoices, including payment of 
$6,219.00 for the two invoices involved herein. The numbers of the six 
invoices were typed on the check, under the heading “NO RECEIPT 
NECESSARY. THIS CHECK IS IN SETTLEMENT OF THE FOLLOW- 
ING. IF INCORRECT PLEASE RETURN.” Enclosed with the check 
were copies of the two invoices complainant had sent to respondent 
covering the transactions that are involved in this proceeding. On in- 
voice 2-0456, respondent had typed “Market Allowance, $.85 per pkg. 
Per Don Giovanetti [complainant’s vice-president and head of sales],” 
and deducted $1,071.00 from the invoice price of $4,117.50, leaving 
$3,046.50. On invoice 2-0536, respondent had typed “Market Allow- 
ance, $.75 per pkg. Per Don Giovanetti,” and deducted $945.00 from the 
invoice price of $4,117.50, leaving $3,172.50. Complainant did not re- 
turn the checks to respondent. 

6. On November 19, 1980, complainant’s secretary-treasurer, R. E. 
Ewing, wrote a letter to respondent’s president, Cameron Dale, concern- 
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ing respondent’s checks and the alterations on complainant’s invoices. 
The letter states, in pertinent part as follows: “Don Giovannetti has no 
recollection of any allowances being discussed and his records do not 
indicate that any allowance was authorized.” 

7. To date, respondent has not paid complainant any part of the 
$1,071.00 which respondent had deducted from the invoice price of in- 
voice 2-0456, and the $945.00, which respondent had deducted from 
the invoice price of invoice 2-0536, totalling $2,016.00. 

8. A formal complaint was filed on January 30, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


It is not disputed that complainant sold two truckloads of honeydew 
melons to respondent, who accepted them but has failed to pay a portion 
of the contract price, or $2,016.00. Respondent claims that complain- 
ant’s president and head of sales, Don Giovannetti, on or about Novem- 
ber 3, 1980, gave respondent an allowance of $.85 per carton, or 
$1,071.00, on invoice 2-0456, and $.75 per carton, or $945.00, on in- 
voice 2-0536, for a total of $2,016.00. Respondent claims further that 
an accord and satisfaction resulted when its check to complainant, 
which included payment of $6,219.00 for the two invoices involved here- 
in, $2,016.00 less than the invoice prices, was negotiated by complain- 
ant. 

We will first consider the question of whether complainant granted an 
allowance to respondent totalling $2,016.00. Respondent, as the party 
alleging a modification of the contract terms regarding the price to be 
paid for the honeydew melons at issue, has the burden of proof in this re- 
gard F. H. Hogue Produce Company v. M. Singer’s Sons Corp. 33 A.D. 
451 (1974). However, other than respondent’s bare allegations, respond- 
ent has presented no evidence to corroborate its contention that allow- 
ances were granted by complainant, such as contemporaneously issued 
letters of affidavits from unbiased witnesses. Moreover, respondent’s al- 
legations are vague, as respondent has not made any reference to the 
specific dates and times when the alleged conversations were had with 
complainant’s Don Giovannetti in which the allowances to respondent 
were purportedly granted. We conclude, therefore, that respondent has 
failed to sustain its burden of proving a modification of the contract 
terms. 

Regarding respondent’s claim of accord and satisfaction, we have of- 
ten stated that 


to constitute an accord and satisfaction it is necessary that 
the money be offered in full satisfaction of the demand, 
and be accompanied by such acts and declarations as 
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amount to a condition that the money, if accepted, is ac- 
cepted in satisfaction; and it must be such that the party to 
whom it is offered is bound to understand therefrom that, 
if he takes it, he takes it subject to such conditions. The 
mere fact that the creditor receives less than the amount 
of his claim, with knowledge that the debtor claims to be 
indebted to him only to the extent of the payment made, 
does not necessarily establish an accord and satisfaction. 
Louis Caric & Sons v. Ben Gatz Co. 38 A.D. 1486 (1979); 
Mendelson-Zeller v. Season Produce, 31 A.D. 1288 (1972). 


After examining the evidence, it is clear that respondent did not make 
manifest to complainant its alleged intention that its payment was being 
offered only on the condition that it be accepted as full payment of the 
amount due complainant. Respondent argues that such intention was 
present from the language written on its check to complainant, “THIS 
CHECK IS IN SETTLEMENT OF THE FOLLOWING. IF INCORRECT 
PLEASE RETURN.” However, we have previously held almost identical 
language not sufficient to bring about an accord and satisfaction. In Hor- 
vitz Brothers v. David Goldsamt, 20 A.D. 391, 401 (1961) we stated as 
follows: “The printed notation appearing on the check, ‘This check is in 
settlement of the following invoices,’ with the car number shown im- 
mediately below, is a self-serving notation and by itself does not com- 
prise the elements necessary to raise accord and satisfaction.” Therefore, 
we conclude that an accord and satisfaction did not take place when 
complainant negotiated respondent’s check. 

Having accepted the two truckloads from complainant, respondent 
was obliged to pay the contract price therefor, less any damages due to 
complainant’s breach of warranty. Alexander Anasky v. Wm. N. Fein- 
stein & Co., Inc., 25 A.D. 906 (1966). As respondent has not alleged any 
breach by complainant, it is liable for the unpaid contract price of 
$2,016.00, and its failure to pay such sum is a violation of section 2 of 
the Act, for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,016.00, with interest thereon at the rate 
of 13 percent per annum from October 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,021) 


P.M. MARSH Co., INC. v. RICHARD A. SHAW, INC. PACA Docket No. 
2-5763. Decided October 15, 1981. 


Broker and dealer, dual capacity—Brokerage fees, not allowed—Complaint 
and counterclaim—dismissed 


Where complainant acted in a dual capacity both as a broker and a dealer, complainant has 
no right to brokerage fees, therefore, the complaint must be dismissed. Since no oral 
hearing was held, respondent’s counterclaim for fees and expenses is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Robert Pia, Salinas, Calif., for complainant. 
Stephen A. Weldon, Watsonville, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,853.28 in connection with the 
sale of spinach in foreign commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. Respondent also filed a counterclaim for attorney’s fees 
and the costs of defending the present action. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering statement. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant P. M. Marsh Co., Inc., is a corporation whose address 
is 267 Fourth Street, Suite 203, Oakland, California. At the time of the 
transaction involved herein, complainant was licensed under the Act. 

2. Respondent, Richard A. Shaw Inc., is a corporation whose address 
is P.O. Box 1339, Watsonville, California. At the time of the transaction 
involved herein respondent was licensed under the Act. 

3. On approximately December 13, 1979, Paul Marsh, president and 
co-owner of complainant, spoke with C. Paige Herr, vice-president of re- 
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spondent. Marsh wanted to know whether respondent would supply 
spinach during the coming season to All Foods, Inc., a corporation whose 
employees and office facilities were identical to those of complainant. 
Marsh explained that the spinach was to be sold by All Foods, Inc., to 
Mitsubishi Co., Tokyo, Japan. No contract was agreed to at that time. 

4. On February 5, 1980, respondent entered into a contract for the 
sale to All Foods, Inc. of 16 containers of spinach, with complainant act- 
ing as the broker. It was agreed that respondent would pay complainant 
a brokerage fee of 3% of the contract price of $7,722.00 per container, or 
$231.66, for a total of $3,706.56 for all 16 containers. 

5. As of April 15, 1980, respondent had provided 8 containers of spin- 
ach to All Foods, Inc. and had paid complainant $1,853.28 in brokerage 
fees. However, a dispute arose between respondent and All Foods, Inc. 
and, as result, no more spinach was provided by respondent. Respondent 
has, to date, failed to pay complainant any part of the $1,853.28 in 
brokerage fees covering the eight containers of spinach which were not 
received by All Foods, Inc. 

6. An informal complaint was filed on November 5, 1980, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. A formal complaint was filed on January 9, 1981. 


CONCLUSIONS 


Respondent contests complainant’s claim for brokerage fees of 
$1,853.28 on several different grounds. However, only one such ground 
need be discussed, as it is dispositive of the case. 

Section 46.28 (d) of the Department’s regulations (7 CFR 46.28 (d) ) is 
concerned with the duties of a broker who acts in a dual capacity both as 
a broker and a dealer. Contained in this section is the following admoni- 
tion: “When a person purchases or sells produce as a dealer, he shall not 
request or receive a brokerage fee from the buyer or the seller.” 

Paul Marsh, president and co-owner of complainant, has described 
complainant’s relationship with All Foods, Inc., the buyer in the contract 
with respondent that is the basis of complainant’s claim for brokerage 
fees, in paragraph 3 of his June 1, 1981, affidavit, submitted as com- 
plainant’s opening statement: 


My wife, THERESA MARSH, and I are owners of P. M. 
MARSH CoO., INC., and majority interest owners of ALL 
FOODS, INC. P. M. MARSH CO., INC. is a food brokerage 
corporation which is on a cash basis and does not buy 
product and does not take title to product. It has existed 
for seven years. ALL FOODS, INC. is a corporation which 
is on the accrual basis and does purchase and take title to 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Citeas 40 A.D. 1616 
product. It has existed for six years. Both corporations 
share the same office. While ALL FOODS, INC. has no em- 
ployees, the employees of P. M. MARSH CO., INC., handle 
the business affairs of ALL FOODS, INC. 


Although Marsh asserts that All Foods, Inc. has no employees, it is ap- 
parent that complainant’s employees were, in effect, those of All Foods, 
Inc. as well. It is clear from Marsh’s description of the business relation- 
ship between the two companies that complainant, a broker, also pur- 
chased spinach from respondent within the meaning of section 48.28 (d). 
Complainant, therefore, has no right to the brokerage claimed, and its 
complaint must, accordingly, be dismissed. 

Respondent’s counterclaim for attorney’s fees and costs must also be 
dismissed, as the Act provides, at section 7 (a) (7 U.S.C. 499g (a) ), that 
such claim of damages is only awarded in connection with a hearing, 
which did not take place in this proceeding. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,022) 


TRANS WEST FRUIT Co., INC. v. KELVIN S. NG d/b/a KIN YIP CoM- 
PANY. PACA Docket No. 2-5857. Order issued October 15, 1981. 


Admission of liability 


Decision by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $197,989.00 in connection with a 
shipment of oranges and apples in interstate commerce. A copy of the 
formal complaint was served upon respondent, which filed an answer 
thereto, admitting the material allegations of the complaint, including 
the indebtedness claimed by complainant. Accordingly, the issuance of 
an order without further procedure is appropriate, pursuant to section 
47.8 (d) of the Rules of Practice (7 CFR 47.9 (d) ). 
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Complainant, Trans West Fruit Co., Inc., is a corporation whose ad- 
dress is P.O. Box 1117, Riverside, California 92502. Respondent, Kelvin 
S. Ng, is a individual, doing business as Kin Yip Company, whose ad- 
dress is 3305 W. Sring Mountain Road, Suite 51, Las Vegas, Nevada 
89102. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of 
$197,989.00. Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as reparation, $197,989.00, with 
interest thereon at the rate of 13 percent per annum from April 1, 1981, 
until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,023) 


ORDER OF DISMISSAL 


CUSUMANO BROS. Co., INC. v. MILLS DISTRIBUTING COMPANY. PACA 
Docket No. 2-5842. Order issued October 14, 1981. Complainant 
authorized dismissal of complaint. 
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REPARATION DEFAULT DECISIONS—(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,024) 


Mo-Bo ENTERPRISES, INC. v. THE CONNECTICUT CELERY CO. PACA 
Docket No. RD-81-259. Reparation of $1,965.65 with 13 per- 
cent interest from April 1, 1981, awarded complainant against re- 
spondent in order issued October 16, 1981. 


(No. 21,025) 


MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 
RD-81-261. Reparation of $57,002.98 with 13 percent interest 
from November 1, 1980, awarded complainant against respondent 
in order issued October 16, 1981. 


(No. 21,026) 


YATARO MINAMI d/b/a H. Y. MINAMI & SONS, v. CARL D. NIELSEN & LEA- 
DELL (Lee) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Dock- 
et No. RD-81-262. Reparation of $15,440.50 with 13 percent 
interest from May 1, 1981, awarded complainant against respond- 
ent in order issued October 16, 1981. 


(No. 21,027) 


HUNTS POINT TOMATO Co. INC. v. ARISTA PRODUCE CoRP. PACA 
Docket No. RD-81-263. Reparation of $1,946.00 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued October 19, 1981. 


(No. 21,028) 


GILFENBAIN BROS. CO. v. THE CONNECTICUT CELERY CO. PACA 
Docket No. RD-81-264. Reparation of $2,728.75 with 13 per- 
cent interest from January 1, 1981, awarded complainant against 
respondent in order issued October 19, 1981. 


(No. 21,029) 


SOUTHLAND PRODUCE COMPANY a/t/a WESTERN FRUIT SALES Co. v. 
M.F.W. TRUCKING INC. a/t/a TRIANGLE ENTERPRISES. PACA 
Docket No. RD-81-265. Reparation of $1,736.24 with 13 per- 
cent interest from October 1, 1980, awarded complainant against 
respondent in order issued October 19, 1981. 
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(No. 21,030) 
VALLEY HARVEST DISTRIBUTING, INC. v. TOMMIES CELLO-PAK, 
Inc. PACA Docket No. RD-81-266. Reparation of $778.13 


with 13 percent interest from October 1, 1980, awarded complain- 
ant against respondent in order issued October 19, 1981. 


(No. 21,031) 


NUCHIEF SALES, INC. v. DAVID L. ANTHONY d/b/a TRI STATE 
BROKERAGE. PACA Docket No. RD-81-267. Reparation of 
$33,527.65 with 13 percent interest from June 1, 1981, awarded 
complainant against respondent in order issued October 20, 1981. 


(No. 21,032) 


OLIVER RANCH INC. v. CARL D. NIELSEN and LEADELL (Lee) D. NIELSEN 
d/b/a NIELSEN PRODUCE CO. PACA Docket No. RD-81- 
268. Reparation of $116,136.20 with 13 percent interest from 
June 1, 1981, awarded complainant against respondent in order is- 
sued October 20, 1981. 


(No. 21,033) 


J-B DISTRIBUTING CoO. v. CARL D. NIELSEN and LEADELL (Lee) D. NIEL- 
SEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-269. Reparation of $7,351.75 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in 
order issued October 20, 1981. 


(No. 21,034) 


SOUTH BAY FARMERS COOPERATIVE ASSN. v. CHARLES G. HAUN d/b/a 
CHIEF BRANDS OF TUSCALOOSA. PACA Docket No. RD-81- 
270. Reparation of $26,694.00 with 13 percent interest from 
December 1, 1980, awarded complainant against respondent in 
order issued October 20, 1981. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,035) 


DAVID PERLMAN d/b/a PERL ACRES v. POLING CORPORATION, 
Inc. PACA Docket No. RD-81-235. Order issued October 16, 
1981. 
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DEFAULT ORDER AND DENIAL OF 
PETITION TO REOPEN AFTER DEFAULT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with a transaction or transactions involving a 
perishable agricultural commodity or commodities in interstate or for- 
eign commerce. A copy of the formal complaint was served upon re- 
spondent and respondent has not filed an answer thereto. However, on 
August 27, 1981, respondent submitted a letter, which we construe, to 
be a petition to reopen after default, in which respondent blamed its 
failure to file a timely answer on the inaction of its attorney. A copy of 
the petition was served on complainant who replied on September 18, 
1981, stating that respondent’s petition should not be granted as it had 
more than enough time to file an answer. 

Pursuant to section 47.25(e) of the Rules of Practice (7 CFR 
§47.25 (e) ), a default may be set aside upon timely motion made for 
good reason shown. Respondent’s stated reason for requesting reopening 
after default is not sufficient since it did not submit sufficient verifica- 
tion that an attorney was retained to handle this matter. Moreover, 
since one of respondent’s employees would have needed to verify the 
answer, if there was any negligence, respondent was at least partly at 
fault. Consequently, respondent’s motion is hereby denied. Therefore, 
the issuance of a default order without further procedure is appropriate 
pursuant to section 47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ). 

Complainant is an individual, David Perlman doing business as Perl 
Acres whose address is Allentown, New Jersey. Respondent, Poling 
Corporation, Inc., is a corporation whose address is P.O. Box 362, Cran- 
bury, New Jersey. 

Respondent was licensed or was subject to license under the Act at the 
time of the transaction or transactions involved herein. The facts alleged 
in the formal complaint are hereby adopted as findings of fact of this 
order and constitute a violation or violations by respondent of section 2 
of the Act (7 U.S.C. §499b). Accordingly, within 30 days from the date 
of this order, respondent shall pay to complainant, as reparation, the 
amount stated below, which we find to be the amount of damage to 
which complainant is entitled as a result of the violation or violations 
found herein, with interest thereon at the rate of 13 percent per annum 
from the following date, until paid. 

REPARATION AWARD: $6,017.00, with interest thereon from Octo- 
ber 1, 1980. 

Copies hereof shall be served upon the parties. 
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STAY ORDER 
(No. 20,036) 


BOSTON TOMATO CO., INC. v. COLLEY Woops, INC. PACA Docket No. 
RD-81-231. Order issued October 22, 1981. Respondent filed 
petition to reopen after default. Complainant has 15 days from 
receipt to respond. Proceeding stayed pending issuance of further 
order. 


DENIAL OF PETITION TO 
REOPEN AFTER DEFAULT 


(No. 20,037) 


GRATZ & UTTER v. HARTFORD BANANA Co., INC. PACA Docket No. 
RD-81-201. Order issued October 28, 1981. Respondent’s Peti- 
tion to Reopen filed after Default Order became final, petition de- 
nied. 
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WVOBAVO: CONMINYE 5 Ys) ere ai vhse aoe Neely © iene hla care treterer etacete re eee tan 


ANNUAL REPORT 
Failure to file 
Ordered to file promptly 
BREEDING 


Maintenance of identification for breeding dogs .................... 


CIVIL PENALTY 
Of $100.00 
Of $150.00 — Consent 


CE renee ree == CNONNG 25 0h 5S nae nd aw tee Oks CAR weno teres 


Of $400.00 — Consent 
Of $500.00 


CPE ee rer er == GONBONNE cso cc. ciew alee) Rebbe nie knw ble nla wom mension 


DEALER 

Operating without a license 

Selling for compensation without a license 
DISMISSAL 


By joint motion of the parties 


COE THOUION OF COMMDIBINANE 66 oi. os cao sis ee alele baie O50 a. bd ealeas wee wees 


With prejudice 


erate 1515 


ajar ora 212 


teiteaaa 690 


nope 531 


686, 690 


ical ache ee 914 


craicacaras 532 





CUMULATIVE SUBJECT INDEX 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


HOUSING FACILITIES 
Failure to feed wholesome food to animals 
PaUNPe to ROSS ClOGN ANG SAMILIZOM |. oi ocsnoon. +9. « scecdonpe ce ere sashes. ae NS 9, 13, 690 
Failure to keep water in receptacles clean and sanitary 
Failure to make premises available for inspection 13,1518 
Favure to provide adequate VentaniONn JG. ccs cock sow eee ee caere woes 9,690 
Failure to provide suitable drainage for excess water 
Housing animals in cages with insufficient space 
LICENSE 
File application renewal timely 
Operating without 
Revocation of 
VOICI Y, WO TTACP OW ANOL 25g iisnso 05 14.3.4 co Slovo: mene aod Ripe & iain eedoedtng Ie aoe wR ene 915 
PURCHASING OR REGAINING CUSTODY 
Of animals without notifying APHIS 
REMAND ORDER 
Vacating default 


RESEARCH FACILITY 


PAUGKE LO ROMIBEEE AB 6. ick keds alee aes veces Peer Miswtia teeters 692 


SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


STANDARDS AND REGULATIONS 


Failure to comply With. <.6 66565 ov sae eset 9, 10, 214, 221, 530, 531, 686, 690, 
914,915, 1092, 1093, 1254, 1256, 1518 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act ............... 9, 1093 
For 60 days 


For 60 days and thereafter until in compliance with the Act 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


SUSPENSION OF LICENSE—Cont. 


For 90 days and thereafter until in compliance with the Act 


EGG RESEARCH AND CONSUMER INFORMATION ACT 
AGRICULTURE DECISIONS 
ASSESSMENT OBLIGATIONS 


Pavlore to make payments . «6.4 Joe UA ree eee ree ee 1258 
CIVIL PENALTY 

Of $3,800.00 
RULING ON CERTIFIED ISSUE 


The procedural changes of the amendatory legislation should be 
retroactively applied to violations occurred before the 
1980 amendments «2... 6 eee es 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
DISMISSAL 


Settlement between the parties 
INSPECTION SERVICE 


Indefinite withdrawal of, held in abeyance 


Suspension of withdrawal 


Withdrawal — one year 

Withdrawal — one year, held in abeyance ............. cece cece eee eeeeee 917 

Withevawal— three veare..6 so. ev ede e ances cen sew e eens eheeaee caus 1100 

Withdrawal, indefinite 17, 223, 541, 1288 
LABELING 

“Potatoes With Corned Beef” denied; must use “Imitation Corned Beef Hash” . . . 1262 
PREPARATION, SALE & TRANSPORTATION 

Of adulterated meat food products 

Of ground beef adulterated with added water 

Of sausage adulterated with an industrial chemical, imidazole 


Of sausage containing a prohibited substance 





CUMULATIVE SUBJECT INDEX 


FEDERAL MEAT INSPECTION ACT—Cont. 
Agriculture Decisions—Cont. 
REMAND ORDER 
Case referred back to ALJ for further proceedings 
SANCTION 


Withdrawal of inspection service for one year 


Withdrawal of inspection service for three years 15, 1100 


Withdrawal of inspection service for one year, held in abeyance (hike RP rees 917 


Withdrawal of inspection service indefinitely 223, 1288 
Withdrawal of inspection service indefinitely , held in abeyance 
STAY ORDER 


Pending judicial review 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $300.00 — Consent 
Of $450.00 — Consent 
Of $500.00 — Consent 
Of $600.00 — Consent 
Of $1,000.00 261, 544 
Of $1,000.00 — Consent ...............cc ec eenes 30, 32, 256, 258, 260, 930, 1531 
Of $1,250.00 — Consent 
WES EBON 00: = COnSeNE os. iia 5.s's. Koss bx ie eles Sib ead a Hoe aS Roe Sie ath eee 
Of $1,550.00 — Consent 
Of $1,750.00 252, 929 
RDI IO 555.50 Caw ee one. TS WEE CAEN Ee ORE RET. el Ua 
Of $2,000.00 — Consent 
Of $3,000.00 — Consent 
Of $4,500.00 — Consent 

COURT DECISIONS 


US. District Court, Middle District of Tennessee, Columbia Di- 
vision. Motion for preliminary injunction denied — De- 
claratory judgement — Case disposed 





CUMULATIVE SUBJECT INDEX 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


COURT DECISIONS—Cont. 


US. Court of Appeals, 6th Circuit, affirms Secretary’s order 
DISMISSAL 


As to one respondent 
As to two respondents 
On motion of complainant 48,1312 
Sored horse, failure to prove 229, 246 
With prejudice 

DISQUALIFICATION 


From showing or exhibiting horses .. . 29,33, 45, 226, 244, 249, 254, 543, 701, 1102, 
1311, 1520, 1521, 1533 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 543, 701, 1102, 1311, 
1520, 1521, 1533 


PERMISSION OF LATE APPEAL 


Notice of Effective Date terminated 
PETITION TO MODIFY ORDER 


SANCTION 
One year disqualification ........... 29, 33, 226, 254, 701, 1102, 1520, 1521, 1533 
Thirty month disqualification 


TE TPOE: WOME UMAR ALTEICOUIONE *. 5 5 15S 's'2,5)5-0'0% x \iwtarle 0d oom pin aioe ralerat eee a ame eee 543 
SORED HORSE 


Showing and exhibition of 29, 30, 32, 33, 43, 45, 226, 251, 254, 256, 261, 
543, 929, 930, 1102, 1521, 1531 


STAY ORDER 


Pending judicial review 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 
Fully and correctly disclose all transactions . . . 54,61, 63, 70, 72, 75, 80, 99, 100, 303, 
315, 331, 338, 547, 557, 561, 564, 567, 
731, 736, 772, 775, 779, 938, 940, 943, 
3 


949, 950, 952, 1106, 1313, 1319, 1321, 
1540 


5 
5 
7 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


ACCOUNTS AND RECORDS—Cont. 
Incomplete or incorrect 
ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct weight and/or prices 70, 72, 327, 561, 564, 567, 
736, 775, 950, 952, 1106, 1319 


Failure to show true name of purchaser 94, 557, 775, 932, 940 


Untrue or incorrect 82, 327, 557, 561, 564, 567, 736, 772, 775, 
940, 943, 952, 1319 


BONDING REQUIREMENT 


Violation of 49, 51, 57, 59, 69, 75, 88, 89, 101, 772, 738, 
770, 777, 936, 956, 1126, 1317, 1319, 1321, 1536, 1549 


CHECKS OR DRAFTS 


Exchanging or “swapping” of to conceal true amount of funds 
available in bank account 


RUAN RMN hh sch Secu RADAR dS GEN rene he ae ry ee we ee 


Issuing drafts for payment without prior express written 
agreement 


Insufficient funds .... 49,54, 61, 63, 67, 75, 91, 92, 98, 100, 303, 313, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547, 724, 938, 949, 954 
1104, 1126, 1313, 1324, 1330, 1544, 1550 


CIVIL PENALTY 

Of $250.00 

OE BOOOICO 0s, iais sieis oda wlels 454 Wink Kits a SSA ah e's. oa is ROE toy Powe 
DEB LOO sis. vies hayie ea neisewnis PMialedadied's uaa oa wanna 936, 1120 
Of $1,000.00 49, 82, 349, 724, 777, 924, 1124, 1540 
Of $1,500.00 

Of $2,000.00 

ES ZISONOD 5.5 Saheiavs js: cnsoue, Gis aia piney ope ays @eoaae eis cles Sea Slane ole DODO 
Of $3,500.00 

Rh OO 5s aah a dcialy 5S WS SW AWaea bane ew Dea mR ewes nren ION 945, 1542 
Of $5,000.00 

Pee OC ONIO ad ahi wratiss oye Ws hei ease etal ba yalaintees lee MW Sin Ma ere tee 947 
DED LOCOS 6.55.6 kos sseee oo pee LE Ae Rey alee owe eG pele ee cmnals 940, 943 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
CIVIL PENALTY—Cont. 


Of $25,000.00 
Of $270,000.00 
COMMERCIAL BRIBERY 
Evidence not supporting charges 
CONSIGNMENTS 
Complainant acting as agent only (Reparation) ............................9308 


Consigning own livestock and repurchasing it on a commission 
QE SONS REI 5 5 sca a wate Sig alern es eI, Ks ORES ein aa Baral a 70 


Permitting employee to engage in business as a dealer or market 
agency during sale at stockyard where employee is em- 


Permitting purchase of consigned livestock for own account......... 338, 779, 1544 


Permitting purchase of consigned livestock for speculative re- 


Purchasing livestock from consignments for own account 


Purchasing livestock from consignments at market agency while 
employed to perform duties at market agency’s auction 
SOND eae saa iierd o5 Kew We week in le OER Cee rer ee Ie aT eS 945, 947, 1538 


CONTRACT TERMS 

Failure to comply with 310, 731 
COUNTERCLAIM (REPARATION) 

J CCS i eee ed a raer ara arin rare ttre errant icc 
COURT DECISIONS 


U.S. Court of Appeals, 5th Circuit, affirms Secretary’s order 


US. Court of Appeals, 9th Circuit, affirms Secretary’s order 


US. District Court, Eastern District of Michigan, Southern Di- 
vision, affirms Secretary’s order 


USS. District Court of Kansas, Memorandum and Order, affirms 
Secretary’s Order 


U.S. District Court, M.D. Pennsylvania, Memorandum and 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
61, 63, 75, 82, 
938, 952, 1106 


Accounts of sale, untrue or incorrect 
Buying or selling livestock for account other than employer 
Collecting on the basis of false or incorrect weights 


Converting funds advanced by others for purposes other than 
the purchase of livestock 


Corporate dealer financing individual dealer 
Deceptive pretense, fraud, deceit 
Deposits of shippers’ proceeds to be made promptly 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to charge or collect or to follow rate schedule 
Failure to disclose true ownership of livestock 
Failure to honor checks 


Failure to maintain adequate bond 51, 57, 75, 88, 308, 310, 319, 344, 354 
734, 770, 1126, 1323 


Failure to pay and/or failure to pay when due . . . 310, 314, 321, 938, 1104, 1126, 1323 
Failure to reimburse agent in full (Reparation) 

False weights 

Guarantee of price in consignments 

Insufficient funds checks 

Maintenance of shippers’ proceeds account 

Misrepresenting method used to purchase or sell livestock 

Operating while insolvent 61, 63, 321, 1104 
Paying sellers on the basis of false or incorrect weights 952, 1106 


Purchasing livestock from consignment for own speculative ac- 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with its auction 


ALB 255.8257. an meio ond eaedy visable em eae eo ORI aT 1538 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 


DEALER—Cont. 
Scales, improper operation of 82, 952, 1106 
Scale tickets, untrue or incomplete 82, 952, 1106 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70, 72, 80, 82, 
94, 100, 300, 327, 
335, 547, 731, 779, 
940, 1313, 1319, 
1321, 1540 


Accounts of sale, failure to show true name of purchaser 557, 940 


Charging yardage fee to sellers 


Collecting on the basis of false or incorrect weights 70, 72, 82, 327, 
1319, 1321, 1540 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 65, 80, 82, 94, 333, 
547, 557, 779, 1313, 1544 


Failure to charge or collect or to follow rate schedule 
Failure to deliver in accordance with contract 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 49, 59, 306, 345, 347, 351, 772, 956, 1319, 
1536, 1549 


Fanure to pass: weighing COnaiIOns | s)..<:.:.60 5 oo oe Cero vas Seem 1540 


Failure to pay consignors net proceeds with checks drawn on 
shipper’s proceeds account 
Failure to pay and/or failure to pay when due 49, 54,91, 92, 98, 100, 303 


336, 345, 349, 547, 724, 1313, 1549, 
1550 


Failure to remit when due 65, 94, 333, 547, 1544 


Failure to repay money held on account for livestock contracted 
but undelivered 


False or misleading representation of purchase prices 731, 1319 


RIE A ONIIEOIE ire, ix oc: w wie a ERIS ye HO eae lo 51s EE a CIE Ee . 82,1319, 1321 


Increasing weights upon which livestock is sold or purchased 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
DEALER AND MARKET AGENCY—Cont. 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 
336, 345, 349, 547, 724, 1313, 1550 


Invoices/billings, false or incorrect 940, 945, 947, 13819 
Issuing drafts for payment without prior written agreements 54, 347 
Maintenance of shippers’ proceeds account . 65, 80, 82, 333, 547, 557, 779, 1313, 1544 
Misrepresenting method used to purchase or sell livestock 

Misuse of shippers’ proceeds 


Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 
336, 345, 347, 547, 1313, 1544 


Permitting employees to engage in business as a market agency 
or dealer at stockyard during sale which employee is em- 
PORE 2, auto) esha Tad rectal aoe SeSUN SOLS SRST pr UNE Fete) ST GIN 018 SIT SINE 940 


Permitting employees to purchase livestock for their own ac- 
557, 940, 1544 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account .................. 557,779, 940 


Purchasing livestock from consignment for own speculative ac- 
82, 94, 781 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with the auction 
BRIS eset ik 5 a err aN Sih On vce cea aud we SED ennaiges NULL One td 940, 945 


Scales, improper use of 
Scale tickets UNUPNE OP INCOMIPICLE oc oils hie clas seislc wi ca slags Wie eens nd waives 70, 82 
Untrue or incomplete accounts of sale .......... 54, 72, 82, 94, 327, 557, 940, 1319 
Using net proceeds for own purposes 

DISMISSAL 
PERU IG PRONIONG 655 6.50) 5 0959 de) 4: a14.8 owe IAEA Ie: Ree ableia a4 Ser eaters 92 
Both complainant and respondent acted wrongfully (Reparation) 
Hycence Gid NOt Support Charges 2. 6666 i civic de wc vss bee dls Loa Danse vena OO 
Failure to establish position 
Of interlocutory appeal 
WRCOMNTRRCIBID TRODATALION) ©; c/:00 scan «savas ace apenas Ieee onee Te Ote 


On motion of complainant 92, 104, 957 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DISMISSAL—Cont. 
Without prejudice 
EX PARTE NUNC PRO TUNC ORDER 
Modifying effective date of consent order 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327, 
561, 564, 576, 736, 

775, 952, 1106, 

1127, 1319, 1540 


Increasing weights upon which livestock is sold or purchased 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 
327, 561, 564, 567, 

736, 775, 952, 1106, 

1319, 1542 


Paying on the basis of 
Selling on the basis of 
Weighing livestock on the basis of 
GRATUITIES 
CEASE BE CERIBG LORY DIVING: e655 o0sb0 SSS Dire ec ckoele ee eee cche ooahen 315 


IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
RMN fs, 8 iaiasw hc dom ooo Pew ems eco ere Law ale aceon a et vi oneey GIVEN cata aE 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Dealer, failure to reimburse agent (Reparation) 
Engaging in activity endangering trust interest of sellers 


Engaging in business as a packer while operating as a dealer or 
RATROE CRORES oe rE cca eebaciaes oweee eee cue tenon tetas 92 


Guarantee of price in consignments 


MBHING GVATUIOUS DAVINORUD 65508 ccc cow ved vaalew eect meen en ee aae Sane 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
IMPROPER PRACTICES—Cont. 


Permitting purchase of consigned livestock for own account . 338, 557, 779, 940, 1544 
Purchasing livestock from consignment for own account 82,94, 781 
INSOLVENCY 


Current liabilities exceed current assets .............. 51,61, 70, 80, 92, 310, 331, 
333, 336, 338, 347, 938, 1313, 1544 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345, 
547, 560, 938, 1104, 1313, 1544 


INVOICES 


Failure to show true and correct name of purchasers .. . 315,557,561, 564, 567, 775, 
940, 947 


False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 772, 736, 775, 
940, 947, 1106, 1319 


JURISDICTION (REPARATION) 
NN NMI 5 cits zie cpuihisia & .inahlg!' 0 oot Sothys Ss 5 OCLC A Ree ee Ee eS ee eee 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
315, 338, 560, 561, 
564, 567, 736, 775, 949 


Assisting persons to obtain money from purchasers by false or 
deceptive pretenses 561, 564, 567, 
775 


Collecting on the basis of false or incorrect invoices or account- 
BIN 5 nico eS We rere has AC Re ONE © i RUIN AUF Oe Oe 0 GL Rie a Ee 
775 


Deposits of shippers’ proceeds to be made promptly 

Failure to maintain adequate bond 

BUF C CO ROY WENO 5:9 kp. 9a ov bide Raia ernlene Hak wee bvnankagy Sala arr we ewe 949, 954 
Failure to remit when due 

Insolvency 


Invoices, failure to show true and correct name of purchasers 


Invoices, failure to show true and correct price and weight 


Issuing insufficient fundschecks ................0000eeeeee ees» 808, 949, 954 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
MARKET AGENCY—Cont. 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 
561, 564, 567, 
736, 775 


Maintenance of shippers’ proceeds account 86, 315, 338 
Making gratuitous payments iiss. ojo 5 cccnk ocx cxceewicuis LAGE ORewe ee weewne os eee 


Misrepresenting the origin, or place of purchase or sale of live- 


Misrepresenting method used to buy or sell livestock 


Not registered as 


Obtaining money from purchasers by false or deceptive pre- 
tenses 


Permitting purchase of consigned livestock for own account 

Scales, failure to have tested to insure accurate weights 

Scales, failure to operate in accordance with regulations 

meme tess ronorta: failure tortie ..f os 6 sc ick Sel es OCR e oe eae e ce ee em mee 
MISREPRESENTATION 

Deceptive pretenses, fraud, deceit , 77, 561, 564, 567, 775 

False weights 70, 82, 1319 

Of method used to purchase or sell livestock 561, 564, 567, 775 

Of origin or place of purchase of livestock 561, 564, 567, 775 

Of purchase price of livestock 731, 1319 
NET PROCEEDS 

Failure to remit 

Failure to pay with checks drawn on shippers proceeds account 

Using funds for own purposes 
PACKER 


Accounts and records, fully and correctly disclose all transac- 


Allowing market agency to participate in packer opera- 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
PACKER—Cont. 
Allowing market agency or dealer to purchase livestock re- 


quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies 


Converting funds required to be held in trust for own personal gain 

DOCCIVIT A OP GEITHUGINGMENOLD: 4%. aic Siac cccsc o Uin wig sce ahalelecore 4 Sate arerees Heres 772 
Dissipating funds required to be held in trust 

Engaging in activity endangering trust interest of sellers 

Failure to comply with payment provisions 

Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 777, 936, 1317 
Failure to operate independently 312, 318 


Failure to pay or failure to pay when due 85, 92, 100, 312, 318, 341, 555, 
1120, 1124, 1127, 1330 


Failure to hold in trust, funds required to be held in trust 726, 1546 
Issuing false or incorrect accounts of purchase or invoices 

Issuing insufficient funds checks 

Making undue or unreasonable preferential payments 

Operating as a dealer or market agency 

Operating while insolvent 


Paying sellers on the basis of false or incorrect invoices or ac- 
ORMRINENERIDY GNcncn snaitetom tte ha ti cote here eta eT PL a meer et a 772, 950, 1127, 1542 


Scales, failure to operate in accordance with regulations 


Selling meat to customer where buyer has financial interest in 
sellers business 


Weighing livestock at other than true and accurate weights 
PAYMENT 
Failure to comply with payment provisions ............. 000s cece cece ee aee 335 
Issuing drafts for payment without written agreement ...................54,347 
Preferential, making undue or unreasonable ............. 0.000 e cee ee ee eeae 555 
PETITION TO REOPEN/REHEAR/RECONSIDER 
Denied 591, 958 
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PURCHASE PRICE 


Failure to bill for actual weights or prices 72, 327, 1319 
Failure to disclose actual 72,1319 


Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363, 555, 938, 1104, 1313, 
1323, 1330 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 
310, 341, 345, 547, 555, 560, 724, 938, 949, 954, 
1104, 1120, 1124, 1126, 1313, 1323, 1330, 1549, 1550 


Untrue or incorrect 945, 1319 
False or misleading representation of 731, 1319 
RESALE (REPARATION) 
RATE SCHEDULE 
Failure to follow 


SCALES 


Failure to file test reports 


Failure to operate in accordance with regulations 82, 736, 950, 952, 1106 

Failure to teat: to iistre accuracy... oc ee cece ck enc accenees | OGUpOen 
SCALE TICKETS 

Failure to execute a sufficient number of copies 

Showing false or incorrect prices ............ 2.000000 eee 561, 564, 567, 736, 950 

Showing false or incorrect weights 70, 82, 561, 564, 567, 736, 950, 1106 
SHIPPERS’ PROCEEDS ACCOUNT 

Deficit in account 65, 80, 82, 86, 94, 333, 338, 547, 557, 1313, 1544 


Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 547, 
557, 779, 1313, 1544 


Failure to remit when due 65, 94, 333, 338, 547 
Maintenance of 
Misuse of 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 104, 105, 357, 783, 1129 


In compliance with bonding requirements ............... 105, 357, 552, 784, 1536 
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SUPPLEMENTAL ORDERS—Cont. 


No longer insolvent 357, 1129, 1552 
Suspension terminated 569, 1129, 1552 


To allow respondent to engage in business as livestock buyer or 
employee of the American Farm Bureau after expiration 
of 21 day suspension 


SUSPENDED AS A REGISTRANT 
Until custodial account is in balance 
Until in full compliance with bonding requirements . . . . 51, 57, 88, 308, 319, 351, 734 


Suspension for: 


7 days and thereafter until in compliance with bonding re- 
quirements 


14 days and thereafter until solvent and/or deficit elimi- 
80, 94, 321, 557, 1104 


14 days and thereafter until solvent, deficit eliminated, and 
in compliance with bonding requirements 


21 days and thereafter until in compliance with bonding re- 
quirements 


21 days and thereafter until solvent and/or deficit elimi- 


30 days and thereafter until in full compliance with bonding requirement . . . 1319 


30 days and thereafter until solvent and/or deficit eliminat- 


45 days and thereafter until solvent and/or in compliance 
with bonding requirements 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 


SUSPENDED AS A REGISTRANT—Cont. 


140 days and thereafter until solvent and/or deficit elimi- 
NRIOD 2 oo 55 Sc eo tisha how Sears osgue eu mrerta Byardierave ar tine aerate eg ta ea 


4 months 


6 months 


TRUST FUND 

Converting funds for own personal gain 

Dissipating funds required to be held in trust 

PaMire te: NOME TOGUIFOD FUGUE on... ccnce ccce ocnisind. tence case oeeeeens 726, 1546 
TRUST INTEREST 

Endangering of 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Combining or “pooling” livestock purchases with other agencies........... 312,318 


Consigning own livestock and repurchasing it on a commission 
CE AGONOY DOBID o.<ohecdrln o's teres Aid wm eee ware oes ev ROLE eat ee 70 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestock 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis ...........0: cece eee eee eee eeee 70 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
PH RCUIOOD: gas ik 64 5-44 cde VA ied Sk Cela 560% od eee 4406 09 oe 


Entering into agreement resulting in false or misleading repre- 
sentation of purchase prices of livestock 
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UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies 


Failure to disclose true ownership of livestock 70, 72, 77, 88, 775 


Misrepresenting method used to obtain ownership of livestock 1 lake, 
561, 564, 567, 775 


Obtaining money from purchasers of livestock by false or decep- 
IVE PVCUCNBCS 50s 5 kis Ghucviach ory o Bec eres eet esis Gea ery apes OU OA OE, LO 


WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation)....................3858 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ABNORMAL DETERIORATION 
Lack of proof of 

ACCEPTANCE OF COMMODITY 
By diversion 
By reselling without agreement between the parties .......... 0.00000 eee eees 820 
By reshipping to another buyer 824, 997 
By unloading 117, 423 
Liability for purchase price 


Liability for reasonable value 


Notice of rejection to broker does not constitute notice to consignor 


Untimely rejection 
Without complaint 

ACCORD AND SATISFACTION 
Acceptance and cashing of check 
Failure to prove 

ALLOWANCES 


Unauthorized 
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BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 469, 472 


Acting in dual capacity as dealer and broker—not entitled to brokerage fees .... 1614 

Action as, failure to prove 

Authority of 

Breach of duty, failure to prove 

Guaranty of payment, failure to prove 

Liable for purchase price 

RINIRUICHORIZER BIO WANCER si. ois 6 510 /0 0'ne:o\0 ive acd olen ib iris ore om ee 1376 
CAUSE OF ACTION 

Failure to state 469, 475 
COMPLAINT 


Dismissal of 145, 424, 443, 616, 800, 809, 827, 834, 1166, 
1332, 1343, 1394, 1396, 1397, 1402, 1403, 1405, 1587, 1614 


USCS 1) Sa ee eae errr rir mn nC ret cr 972 
CONSIGNMENT 
Established 117, 124, 623 
Failure to prove 816, 1607 
Failure to provide adequate accountings of 1172, 1607 
CONTRACT 
Absence of 
Agreement to extend credit, failure to prove 
Alleged breach of, failure to give notice of 
Breach of: 
as to contract term 
as to delivered quality 
as to good condition on arrival 
failure to accept produce 
failure to deliver 
failure to deliver timely 


failure to deliver properly loaded car 
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CONTRACT—Cont. 


failure to pay purchase price 436, 1176, 1584 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
425, 433, 445, 820, 824, 858, 997, 
1166, 1340, 1351, 1380, 1584 


failure to ship agreed specified brand 
failure to provide transportation 
Conditional, failure to prove 
Contractual obligation, fulfilled 616, 1176 
Existance of 625, 1002 
Existance of, failure to prove 
Grade specification, not established 
Impossibility of performance 
Modification of, established . . . 
Modification of, failure to dispute 
Modification of, failure to prove 
New contract 
Outright sale, liable for purchase price 
Price error, failure to prove 
Price, failure to pay 
Price, failure to pay promptly 
PPICS; NO MECN OV MINGS.. «6c lati vise Fh WIR ee bre Alc eels MM ein ee aie 995 
Pro rata distribution 
Special provisions of, failure to prove 
CONTRACT DESTINATION 
ROTI 9 5 rus: eRe eee As ew oslo chat ge vere aoe ree a atiene a arrestee neces eyewear a ROS 997 
ENOU BGP OO MNIONE 55 cual core G06 see nv nate poner lal cate Wie tae ensees GE Stace ani Perea he 997 


Seller not responsible for condition of produce beyond point of 
COPIER ACT GOBUNER ION 6 55.50 ic we coe eseln avenues saat pos NUR Eason ig Marne ates 997 


CONTRACT TERM 


Absence of 
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Alleged modification of, proof sustained 
“Delivered” 

Existance of, failure to prove 

“F.o.b. acceptance final” 

F.0.b. sale, proof sustained 

“F.o.b. shipping point sale” 

Guarantee against losses due to rejection 
Guarantee of payment, failure to prove 
Meeting of minds as to 
Misunderstanding of 

Modification of, failure to prove 

“Open” billing ba 

Protection against lo 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 


Tomatoes “U.S. No. 1 grade” on arrival 
Tomatoes “U.S. 2-3 color on arrival” 
CORPORATE CHANGE 


Change in management control of corporation does not relieve 
new management of corporation’s prior debts ..............0.0 cee eee 979 


COUNTERCLAIM 


Admission of liability 


Contingent on complainant prevailing in its complaint 


Dismissal of . . . . 117, 137, 139, 407, 410, 436, 813, 834, 972, 1160, 1172, 1343, 1351, 
1596, 1614 


Failure to establish allegations 

Failure to state cause of action 

For brokerage fees, allowed 

For damages, awarded 

For fees and expenses, denied (oral hearing not held) .... 
For lost profits, denied 


For overpayment, awarded 
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COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 
5th Circuit. Petition for a writ of certiorari, denied 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 

DAMAGES 


Burden of proof 


Determined between unpaid contract price and market value 


Failure to deliver timely 

Failure to establish 

Failure to ship specified produce as stated in contract 

Failure to ship in suitable shipping condition 

For lost profits, failure to prove 

Freezing injury in transit 

Lettuce, excessive bugs 

Unauthorized allowances, liability for 

Wrongful rejection 
DEFAULT 

Reinstated 1395, 1619 

640, 641, 862, 1007 

DELIVERED SALE 

Buyer not responsible for produce at shipping point or in transit 

Failure to make grade at destination 

Failure to prove 
DELIVERY 


Failure to deliver 
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Failure to deliver on specified dates 
Failure to meet good standard of 
Good standard of 
Impossibility of performance 
DISMISSAL 
Amount of damages exceeds balance due of the purchase price 800, 1587 
Authorization of dismissal by complainant 1397, 1398, 1403, 1617 
Burden of proof 424, 443, 479, 623, 1166, 1332, 1376 


Complainant acted as broker and dealer, not entitled to broker- 
age fees 


Complainant failed to establish itself as real interested party 

Complainant failed to prove sale to respondent 

Complainant filed lawsuit in subject case 

Failure to state cause of action 

Failure to prove claim 827, 834, 992, 1166, 1355 
Lack of jurisdiction 168, 169, 171, 972 
No violation of the act 124, 479, 616 
On motion of complainant 


Of petition for reconsideration 


Of portion of complaint — settlement 


Resale of produce, prompt and proper 
Respondent adjudicated bankrupt 


Settlement between parties ................ 00 e eee 171, 177, 490, 491, 498, 862, 
1002, 1396, 1397, 1398 


Value of potatoes set at cost of freight 
DIVERSION 

Constituting acceptance 
DUMPING 


Failure to obtain certificate 
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FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Denial of application for license 
PUDHCATION OLUNS TAGES |... 555 5.0.508. saree sos . 109, 392, 569, 790, 961, 1131, 1556 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604, 785, 786, 789, 794, 960, 1130, 1154 


Suspension of license 
F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Breach of warranty, failure to prove 858, 975, 1332, 1351, 1584, 1601 
Failure to prove terms 
Freezing injury in transit, buyer liable 
Negligence in loading, failure to prove 130, 410, 425, 1340 
Proof of, sustained 1000 


Seller not responsible for condition of produce beyond contract 
destination 


Seller not responsible for injury of produce after produce is se- 
cured in carrier 


Suitable shipping condition 430, 433, 820, 847, 1351 

Suitable shipping condition warranty, not applicable .. . 410, 425, 445, 975, 997, 1166 
GRADE AT DESTINATION 

Failure to grade “U.S. No. 1 on arrival” 1355, 1587 

Not of merchantable quality 611, 997 

Of merchantable quality 430, 847, 1351 
GUARANTEED PAYMENT 


Against losses due to rejection 


By broker, failure to prove 


By broker, liable for purchase price 
Failure to establish 

INSPECTION 
Failure to obtain 


Failure to prove 
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INSPECTION—Cont. 
Failure to submit evidence as to 
PASCROBB OL 1506! 6, occas: tae. v,eiwiesece aed dk RLS Hae Se aay erm eee 433 
JOINT ACCOUNT 
Failure to prove 
JURISDICTION 
Setoff, untimely filed 
LICENSE 
Application for, denied 


Revocation of , 390, 396, 595, 604, 
785, 786, 789, 794 


Suspended for: 


MERCHANTABILITY 

Failure to establish breach 
MISBRANDING (DISCIPLINARY) 

Failure to ship potatoes grading U.S. No. 1 when requested 
NET PROCEEDS 


Failure to account truly and correctly for (Disciplinary) 394, 596 


Falure to pay promptly (Disciplinary)... ok cs cts s SA CA oe eee 394, 596 


Failure to remit 
Fully remitted 
Remitted as full settlement 
PURCHASE PRICE 
Absence of 
Determined at market value 607, 629, 995 


Failure to pay and/or failure to pay in full 121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 
830, 858, 979, 1000, 1176, 1346, 1596 


Liability for, less damages 
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PURCHASE PRICE—Cont. 
No meeting of minds 
Not liable for, guarantee against losses 
Reduction of 
Reduction of, failure to prove 
RECONSIDERATION/REOPENING 
After default 
Dismissal of petition, untimely filed 


Orders on 168, 488, 489, 635, 638, 792, 860, 861, 1016, 
1179, 1393, 13894, 1395, 1404, 1405 


Order vacating reopening and reinstating default 

Petition to reconsider, dismissed 

Petition to reopen hearing, granted 

Petition to reopen, denied 
REJECTION 

Justified 

Lack of notice of 

Notice to broker does not constitute notice to consignor 

Of produce in “f.0.b. acceptancefinal” contract ....6.6 00s cee ee ce he eet ees 1360 

Untimely 425, 975 

Wrongful 625, 983, 1002, 1351 
REPARATION AWARDED 

Admission of liability 

Both complainant and respondent 

Reduced amount 

Respondent, for damages 

Respondent, for fees and expenses ...............00005 616, 797, 800, 1376, 1587 
RESALE 

Failure to give reasonable notice of 


SSI CO MULTE COOMA 2 «i5isi)i 4-4 -5!3)s-a.vd ls so siale a nd. nade ee a ere 1596 


PDE GNU? 5.5 )6hl6 dca 8s estes oat nade ear ws . 625, 1343, 1587 
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RESALE—Cont. 


Prompt resale at auction to minimize damages ..............0.0 cece eeees 1343 
SETOFF 
Failure to substantiate 
For damages, awarded 
Untimely filed 
STAY ORDERS 
Bankruptcy proceeding 166, 167, 177, 1007, 1403 
Pending issuance of further order 167, 177, 490, 1007, 1403, 1621 
1159, 1573 
604, 638 
SUITABLE SHIPPING CONDITION 
Breach of 847, 1587 
Failure to establish breach 424, 430, 433, 820, 824, 1332, 1351 
Not applicable 130, 410, 425, 445, 975, 997, 1166 
TRANSPORTATION SERVICE & CONDITIONS 
PAOMNOVIAUC SOR 6. oie: 66.5 hud < Wis. 0 Berm wig che u.alace: cea bre eum cate atere ey uae 1351 
Normality of 410, 425, 445, 975 
UNDISPUTED AMOUNT 
Liability for, failure to release check 
Order for 164, 1006 
IERIE AON VCIONEY a ay'0 51 Navies bs oc 0 0 Ue ae ok ae Mave P16, @ duel aca forse stare 635, 638 
Unjustified refusal to pay 
WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 847, 1587 


Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824, 975, 997, 
1166, 1332, 1351 
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PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 
APPLICATION FOR CERTIFICATE 
Denial of, reversed 
REMAND ORDER 
To commissioner for further proceedings 
POULTRY PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 
REMAND ORDER 


Case referred back to ALJ for further proceedings 
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